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Date Time

Tuesday, April 1

9:00 am

7:00 pm

Wednesday, April 2

8:00 am

6:00 pm

Thursday, April 3

8:00 am
10:00 am
12:00 pm

1:00 pm

3:00 pm

Friday, April 4
9:00 am

SCHEDULE OF MEETINGS

WESTERN STATES WATER COUNCIL
174th COUNCIL MEETINGS

Crystal Gateway Marriott
Washington, D.C.
April 1-4, 2014

Meeting

ICWP Water Resources Planning Workshop

Management Subcommittee (over dinner)

Washington, D.C. Roundtable
(Lunch, breaks and reception included)

ICWP & WSWC Reception
Sponsors include:

Xylem/YSI, Hach Environmental, Chris Heyer, Northwest Pipe Company,
Aquatic Informatics, Chris Lowry, Hazen and Sawyer, and Wenck Associates, Inc.

Water Resources Committee
Legal Committee

Executive Committee (over lunch)
Water Quality Committee

Full Council Meeting

WSWC and WestFAST Principals Meeting

Room

Salons D & E

Salons A & B

Skyview

Salon A

Salon A

Salon D

Salon A

Salon A

Interior Building Room 5160, 1849 C Street, NW; Washington, DC

Adjournment

4:30 pm

6:00 pm

7:30 pm

9:45 am
11:45 am
12:55 pm
2:45 pm

5:00 pm

10:50 am

F:\USERS\CHERYL\COMTG\SCHEDULE OF MTGS_DC_2014APR.DOCX



AGENDA
WATER RESOURCES COMMITTEE
Crystal Gateway Marriott
Washington, D.C.
April 3, 2014

Called to Order at: 8:00 a.m. Room: Salon A
Conducting: Brian Dunnigan, Chair

TABS
1. Welcome and Introductions

2. Approval of Minutes

C 3. Proposed and Sunsetting Position

a. Reclamation Safety of Dams Act Reauthorization
b. U.S. Bureau of Reclamation Project Title Transfer Legislation
c. USBR Infrastructure Repair and Rehabilitation Needs Assessment

#329 - Regarding the National Levee Safety Act of 2007 and the Interpretation of
Levees and Water Supply Canals (April 15, 2011)

E 4. WGA’s 2013 Water Resolutions/2014 Workplan — Carlee Brown, WGA

5. Department of the Interior Principles and Requirements Update — Tom Iseman,
Deputy Assistant Secretary of Interior

F 6.  National Drought Resiliency Partnership — Roger Gorke, Senior Policy Advisor,
Office of Water, Environmental Protection Agency and WestFAST Vice-Chair

7. The Future of Landsat and the National Land Imaging Program — NASA/USGS

8. The Environmental Data Exchange & WSWC’s WaDE Update — Dwane Young,
EPA & Sara Larsen (via phone)

I 0. FY2014-2015 Committee Work Plan and WSWC Priorities — Tony Willardson
10. NOAA Congressional Briefing Report — Tony Willardson
M 11. CDWR/WSWC Hydro Climate Monitoring & Data Workshop — Tony Willardson

12. Other Matters/Adjourn

\W a. ACWI Ad Hoc Workgroup USGS Water Resources Recommendations



AGENDA
LEGAL COMMITTEE
Crystal Gateway Marriott

Washington, D.C.
April 3, 2014

Called to Order at: 10:00 a.m. Room: Salon A
Conducting: Maria O’Brien, Chair

TABS
1.
2.
J 3.
O 4
5.
N o6
7.
P 8
9.

Welcome and Introductions — Maria O’Brien
Approval of Minutes — Maria O’Brien

2014-2015 Draft Committee Workplan — Maria O’Brien

a.  Federal Non-Tribal Water Rights Workshop — Nathan Bracken and Eric Stevens
b.  Legal and Institutional Analysis of Water and Energy — Nathan Bracken
c.  Water Conservation Report — Nathan Bracken

Department of the Interior Update — Jennifer Gimbel, Deputy Commissioner of
the Bureau of Reclamation for External and Intergovernmental Affairs

a.  Bureau of Reclamation Drought Authorities

b.  Indian Water Rights Settlements

Department of Defense Update — Capt. Dean Leech, U.S. Navy, Office of the
Secretary of Defense, Office of General Counsel; Becky Patton, Climate Change
Adaptation Policy Program Manager, Office of the Deputy Under Secretary of
Defense (Installations & Environment) Environment, Safety, & Occupational Health
U.S. Army Corps of Engineers Surplus Water Rulemaking — Michelle Klose
Report on March DC Visits — Nathan Bracken

Litigation/Legislation Update — Nathan Bracken

Other Matters — Maria O’Brien



AGENDA
EXECUTIVE COMMITTEE
Crystal Gateway Marriott
Washington, D.C.

April 3,2014

Call to Order at: 12:00 p.m. Room: Salon D
Conducting: Phil Ward, Chair

TAB
1.
2.
D 3
Cc 4
(O
Q 6
R 7.
8.
9.
E 10.
K 11
12.
S 13
XYZ 14.
15.

Welcome and Introductions

Approval of Minutes

Report on Budget and Finances — Jerry Rigby

a. WGA DOE Grant Status Report

b. CA DWR Hydroclimate Monitoring & Data Workshop

c. 2014/2015 Proposed Budget

Proposed & Sunsetting Positions — Tony Willardson

WSWC Policy on Endorsing Federal Political Appointees/Nominees — Phil Ward
WSWC 2013 Activities and Events Highlights

WSWC Strategic Directions — Phil Ward/Tony Willardson
WestFAST Principals Meeting — Tony Willardson

FY 2013-2014 WestFAST Discussion — Tony Willardson
WGA/WSWC Activities — Tony Willardson

a. WGA Winter Meeting (Water Resolutions)

b. WGA Annual Meeting — Colorado Springs (June 8-9)
Executive Committee Draft FY2014-2015 Work Plan — Phil Ward
WSWC Water Management Symposium — Phil Ward

Future WSWC Council Meetings

2014 Summer Meetings — Helena, Montana — July 15-18, 2014
2014 Fall Meetings — Phoenix, Arizona — October 7-10, 2014
2015 Spring Meetings — North Dakota

2015 Summer Meetings & 50" Anniversary —
2015 Fall Meetings

o0 o

Summer 2014 Meeting Sunsetting Positions

#330.5 - Letter commenting on EPA and COE Draft Guidance on Identifying Waters
Protected by the Clean Water Act (July 29, 2011)

#331 - Opposes Preemption of State Water Law in Federal Legislation (July 29, 2011)

#332 - Supporting Federal Research and Development of Updated Hydroclimate
Guidance for Extreme Meteorological Events (July 29, 2011)

#333 - Regarding the Reclamation Fund (asks Congress to fully use the fund for
authorized water projects and programs in the West) (July 29, 2011)

#334 - Supporting the Water Resources Research Institutes (requesting Congress to
reauthorize and appropriate funds for the WRRI program) (July 29, 2011)

Other Matters



AGENDA
WATER QUALITY COMMITTEE
Crystal Gateway Marriott
Washington, D.C.
April 3, 2014

Called to Order at: 1:00 p.m. Room: Salon A
Conducting: J.D. Strong, Chair

TABS

1. Welcome and Introductions: J.D. Strong

2. Approval of Minutes: J.D. Strong
C 3. Sunsetting Position:

#330 — Regarding the Clean Water State Revolving Fund and the Drinking Water
State Revolving Fund

L 4. 2013-2014 Draft Committee Workplan — J.D. Strong

a. Hydraulic Fracturing
b. Water Quality/Quantity Nexus Workshop

5. EPA Update — EPA Representatives
6.  WSWC Clean Water Act Workgroup Update — J.D. Strong and Nathan Bracken
U 7.  WSWC 401 Survey Results — Tony Willardson

8. Other Matters — J.D. Strong



AGENDA

174th COUNCIL MEETING
Crystal Gateway Marriott
Washington, D.C.
April 3,2014

Call to Order at: 3:00 p.m. Room: Salon A
Conducting: Phil Ward, Chair

TAB

1. Welcome and Introductions
2. Approval of Minutes
3. NASA Missions and Water Resources Programs — Dr. Michael Freilich
4. WestFAST Report — Becky Fulkerson, Bureau of Reclamation, WestFAST Chair
5. Committee Reports — Action Items

C A. Water Resources Committee — Brian Dunnigan

C B.  Executive Committee — Pat Tyrrell

C C. Water Quality Committee — J.D. Strong

D. Legal Committee — Maria O’Brien
6. State Reports
S 7.  Future Council Meetings

8. Other Matters
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WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 1 Murray, Utah 84107 1 (801) 685-2555 1 FAX (801) 685-2559

Web Page: www.westernstateswater.org

MEMORANDUM

TO: Council Members

FROM: Tony Willardson, Executive Director

DATE: March 4, 2014

RE: 30-Day Notice of Spring (174™) Council Meetings in Washington, D.C. and Minutes

This memorandum is notice that in 30 days the 174th meetings of the Western States Water
Council will be held in the Washington, D.C. area at the Crystal Gateway Marriott, located at 1700
Jefferson-Davis Highway in Arlington, Virginia. If you have not yet made your hotel reservations, we
would urge you to do so at your earliest convenience. The Group cutoff date is March 10, 2014. Call 1-
800-228-9290 and note that you are with the ICWP group to obtain the $229 room rate. A WSWC
meeting schedule is attached for your reference, and agenda will be posted on our website.

Three new policy positions have been proposed for consideration. The first supports legislation
to standardize and streamline data reporting and processes for managing the U.S. Bureau of
Reclamation’s infrastructure assets, including an assessment of major repair and rehabilitation needs. The
second supports legislation to amend the Reclamation Safety of Dams Act to authorize such sums as may
be necessary to carry out its provisions. The third supports legislation directing the Secretary of Interior
to establish a program for the transfer of single-purpose federal water projects to non-federal projects
sponsors/operators as appropriate. We will also review two sunsetting WSWC policy positions: (1)
Position #329, regarding the National Levee Safety Act of 2007 and the definition of levees and water
supply canals; and (2) Position #330 regarding the Clean Water State Revolving Fund and the Drinking
Water State Revolving Fund. All proposed and sunsetting positions are attached.

Also attached for consideration is an internal policy proposal related to WSWC endorsements of
federal political appointments, which may be considered to be appropriate in rare occasions.

We are providing a copy of the WGA Staff Advisory Council contact information (attached) so
that you may consult your respective Governor’s adviser with respect to the aforementioned policies.
Also, please feel free to invite your governors representatives located in DC to attend and participate in
our meetings.

Please note that Council members are invited to participate with the Interstate Council on Water
Policy (ICWP) on Tuesday morning in a water planners’ workshop.

On Wednesday morning, the Council will join with ICWP for a roundtable discussion featuring
Administration leaders and key Congressional committee staff. Registration is required and may be paid
on-site. The discussion will begin at 8:00 a.m. with speakers from the Administration providing
overviews of priorities for their agency’s water resources programs and initiatives. There will be time for
questions following each speaker.

Members and guests are invited to attend a reception Wednesday evening at the hotel from 6:00
to 7:30 p.m. Reception and meeting sponsors include: Xylem/YSI, Hach Environmental, Chris Heyer,
Northwest Pipe Company, Aquatic Informatics, Chris Lowry, Hazen and Sawyer, and Wenck Associates.


http://www.westernstateswater.org/washington-d-c-roundtable-and-174th-council-meeting/

Council Members
March 4, 2014
Page 2

On Thursday, abbreviated WSWC Committee and Council meetings will be held sequentially.
We will begin at 8:00 a.m. with the Water Resources Committee meeting, followed by the Water Quality
Committee at 10:00 a.m., the Executive Committee at noon, and the Legal Committee at 1:00 p.m. Each
of the committees will be reviewing their draft work plans for FY2014-2015. The Full Council meeting
will begin at 3:00 p.m. and conclude by 5:00 p.m. On Friday morning, Council members are invited to
meet with WestFAST agency principals at the Interior Building in Room 5160 at 9:00 a.m.

An email will be sent to notify you of the webinar and teleconference information, together with
the briefing books the week prior to the meetings. Members who wish to receive a hard copy of the
briefing books should notify Julie Groat no later than March 21 at jgroat@wswc.utah.gov.

Again, the meeting schedule, agenda, and registration information are all available with updates
on our website.

As is Council policy, an Executive Committee and Committee Chairs conference call will be held
to discuss the proposed and sunsetting policy positions, as well as other matters. The conference call is
scheduled for Monday, March 10, at 2:30 pm Mountain Time (3:30 pm Central Time; 1:30 pm Pacific
Time). A call-in number will be provided Executive Committee members, designated alternates, and the
Committee Chairs in a separate email.

For the purpose of the conference call and the meetings themselves, the Council has adopted an
internal policy specifying the process for establishing credentials for participation by persons who are not
appointed Council representatives. That policy requires written notification of any designee to act on
behalf of a member, either in person or via conference call. An email is sufficient notice. As always,
each state has only one vote, and the Executive Committee member or a designee is responsible for voting
on any proposed Council action.

The minutes from the meetings held in Deadwood, South Dakota last October are available online
at the Council’s website for your review and reference.

If we can be of any assistance or answer any questions regarding the foregoing, please call our
office.

cc: WGA Staff Council and WGA Staff

Attachments: Schedule of Meetings

Proposed Positions (3)

Internal Policy on Political Appointments Endorsement
WSWC Sunsetting Positions (2)

WGA Staff Council List

F\USERS\CHERYL\COMTG\DC 2014\30-DAYNOTICE_DC_2014APR.DOCX
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WESTERN STATES WATER COUNCIL
MEMBERSHIP LIST
March 24, 2014

OFFICERS

Chair - Phil Ward

Vice-Chair - Patrick Tyrrell
Secretary-Treasurer - Jerry Rigby

STAFF

Executive Director - Tony Willardson

Assist. Director/Gen. Counsel - Nathan Bracken
Federal Liaison - Eric Stevens
Hydrologist/Programmer - Sara Larsen

Office Manager - Cheryl Redding

Administrative Assistant - Julie Groat

Staff E-mail: twillardson@wswc.utah.gov
nbracken@wswc.utah.gov
ericstevens@wswec.utah.gov
saralarsen@wswc.utah.gov
credding@wswc.utah.gov
jgroat@wswc.utah.gov

Address: 5296 South Commerce Drive
Suite 202

Murray, UT 84107

(801) 685-2555

(801) 682-2559 (fax)

ALASKA

*Honorable Sean Parnell
Governor of Alaska

P.O. Box 110001

Juneau, AK 99811-0001
(907) 465-3500

1Brent Goodrum, Director
Division of Mining, Land & Water
550 West 7th Avenue, Suite 1070
Anchorage, AK 99501-3579

(907) 269-8600

(907) 269-8904 (fax)
brent.goodrum@alaska.gov

tLynn J. T. Kent (Alt.)

Deputy Commissioner

Department of Environmental Conservation
410 Willoughby, Suite 303

P.O. Box 11180

Juneau, AK 99811-1800

(907) 465-5066

(907) 465-5070 (fax)
lynn.kent@alaska.gov

ARIZONA

*Honorable Janice K. Brewer
Governor of Arizona

Statehouse

Phoenix, AZ 85007

(602) 542-4331

**tMichael Lacey, Director
Department of Water Resources
3550 North Central Avenue, 2nd Floor
Phoenix, AZ 85012-2105

(602) 771-8426

(602) 771-8681 (fax)

mjlacey @azwater.gov

Michael Fulton, Director
Water Quality Division

1110 West Washington Street
Phoenix, AZ 85007

(602) 771-2303

(602) 771-4834 (fax)
maf@azdeq.gov

L. William Staudenmaier, Attorney
Snell & Wilmer

One Arizona Center

400 East Van Buren Street, Suite 1900
Phoenix, AZ 85004-2202

(602) 382-6571

(602) 382-6070 (fax)
wstaudenmaier@swlaw.com

Cynthia Chandley, Attorney (Alt.)
Snell & Wilmer

One Arizona Center

400 East Van Buren Street, Suite 1900
Phoenix, AZ 85004-2202

(602) 382-6154

(602) 382-6070 (fax)
cchandley@swlaw.com

*Ex-Officio Member
**Executive Committee Member

tCouncil members denoted by this symbol are
listed by virtue of their office, pending receipt of a
letter of appointment by their Governor.



CALIFORNIA

*Honorable Jerry Brown
Governor of California
State Capitol

Sacramento, CA 95814
(916) 445-2841

*Mark Cowin, Director
Department of Water Resources
1416 Ninth Street

P.O. Box 942836

Sacramento, CA 95814

(916) 653-5791

(916) 653-5028 (fax)
mcowin@water.ca.gov

Darlene E. Ruiz

Hunter & Ruiz

1017 L Street, #599
Sacramento, CA 95814-3805
(916) 552-6700

(916) 552-6705 (fax)
derhr@earthlink.net

Thomas Howard

Executive Director

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 95812-0100

(916) 341-5615

(916) 341-5620 (fax)
thoward@waterboards.ca.gov

Jeanine Jones, P.E. (Alt.)
Interstate Resources Manager
Department of Water Resources
1416 Ninth Street

P.O. Box 942836

Sacramento, CA 94236-0001
(916) 653-8126

(916) 653-5028 (fax)
jeanine.jones@water.ca.gov

Betty H. Olson (Alt.)

Professor

Civil & Environmental Engineering
University of California, Invine
1361 SE I, Code: 7070

Inine, CA 92697-7070

(949) 824-7171

(949) 824-2056 (fax)
bholson@uci.edu

COLORADO

*Honorable John Hickenlooper
Governor of Colorado

State Capitol

Denver, CO 80203

(303) 866-2471

**James L. Eklund, Director
Colorado Water Conservation Board
1313 Sherman Street, Room 721
Denver, CO 80203

(303) 866-3441

(303) 866-4474 (fax)
james.eklund@state.co.us

Trisha Oeth, Administrator

Water Quality Control Commission
OED-OLRA-A5

4300 Cherry Creek Drive South
Denwer, CO 80246-1530

(303) 692-3468

(303) 691-7702 (fax)
trisha.oeth@state.co.us

Dick Wolfe

State Engineer

Colorado Division of Water Resources
1313 Sherman Street, Room 318
Denwver, CO 80203

(303) 866-3581

(303) 866-3589 (fax)
dick.wolfe@state.co.us

Steve Gunderson, Director (Alt.)
Water Quality Control Division
WQCD-DO-B2

4300 Cherry Creek Drive South
Denver, CO 80246-1530

(303) 692-3509

(303) 782-0390 (fax)
steve.gunderson@state.co.us

Harold D. (Hal) Simpson (Alt.)
5967 South Birch Way
Centennial, CO 80121

(303) 771-3449 (home)

(303) 916-1093 (mobile)
halsimpson28@msn.com

John R. Stulp (Alt.)

Special Policy Advisor to the Governor for Water
IBCC Director

1313 Sherman Street, Suite 721

Denver, CO 80203

(303) 866-3441 x. 3257

john.stulp@state.co.us



IDAHO

*Honorable C. L. “Butch” Otter
Governor of Idaho

State Capitol

Boise, ID 83720

(208) 334-2100

*Jerry R. Rigby

Rigby, Andrus & Rigby, Chtd.
553 East 4th South

Rexburg, ID 83440

(208) 356-3633

(208) 356-0768 (fax)

jrigby @rex-law.com

1Curt Fransen, Director
Department of Environmental Quality
Statehouse Mail

1410 North Hilton Street

Boise, ID 83706-1255

(208) 373-0240

(208) 373-0417 (fax)
curt.fransen@deq.idaho.gov

John Simpson

Barker, Rosholt & Simpson, LLP
P.O. Box 2139

Boise, ID 83701

(208) 336-0700

(208) 344-6034 (fax)
jks@idahowaters.com

Gary Spackman, Director (Alt.)
Idaho Department of Water Resources
The Idaho Water Center

322 East Front Street

P.O. Box 83720

Boise, ID 83720-0098

(208) 287-4800

(208) 287-6700 (fax)
gary.spackman@idwr.idaho.gov

KANSAS

*Honorable Sam Brownback
Governor of Kansas

State Capitol, 2nd Floor
Topeka, KS 66612-1590

(785) 296-3232

**David W. Barfield, Chief Engineer
Kansas Department of Agriculture
109 SW 9th Street, 2nd Floor
Topeka, KS 66612-1283

(785) 296-4621

(785) 296-1176 (fax)
david.barfield@kda.ks.gov

Tracy Streeter, Director
Kansas Water Office

901 South Kansas Avenue
Topeka, KS 66612

(785) 296-3185

(785) 296-0878 (fax)
tracy.streeter@kwo.ks.gov

Greg Foley

Executive Director, Division of Conservation
Kansas Department of Agriculture

109 SW 9th Street

Topeka, KS 66612-1280

(785) 296-7085

(785) 296-6172 (fax)
greg.foley@kda.ks.gov

Chris W. Beightel, Program Manager (Alt.)
Water Management Senices

Kansas Department of Agriculture

109 SW 9th Street, 2nd Floor

Topeka, KS 66612-1283

(785) 296-3710

(785) 296-1176 (fax)
chris.beightel@kda.ks.gov

Christopher M. Grunewald (Alt.)
Assistant Attorney General

Civil Litigation Division

Kansas Attorney General’s Office
120 SW 10th Avenue, 2nd Floor
Topeka, KS 66612-1597

(785) 291-3988

(785) 291-3767 (fax)
chris.grunewald@ksag.org

Earl Lewis, Assistant Director (Alt.)
Kansas Water Office

901 South Kansas Avenue

Topeka, KS 66612

(785) 296-3185

(785) 296-0878 (fax)
earl.lewis@kwo.ks.gov

Tom Stiles, Chief (Alt.)

Kansas Department of Health & Environment
Office of Watershed Planning

Signature Building

1000 SW Jackson Street

Topeka, KS 66612-1367

(785) 296-6170

(785) 291-3266 (fax)

tstiles@kdheks.gov



MONTANA

*Honorable Steve Bullock
Governor of Montana

State Capitol

Helena, MT 59620

(406) 444-3111

**Tim Davis

Administrator, Water Resources Division
Dept. of Natural Resources and Conservation
P.O. Box 201601

Helena, MT 59620-1601

(406) 444-6605

(406) 444-0533 (fax)

timdavis@mt.gov

George Mathieus, Administrator
Planning, Prevention & Assistance Division
Department of Environmental Quality

P.O. Box 200901

Helena, MT 59620-1601

(406) 444-7423

(406) 444-6836 (fax)

gemathieus@mt.gov

John Tubbs, Director

Dept. of Natural Resources and Conservation
P.O. Box 201601

Helena, MT 59620-1601

(406) 444-1948

(406) 444-0533 (fax)

jtubbs@mt.gov

tAnne Yates

Chief Legal Counsel

Dept. of Natural Resources and Conservation
P.O. Box 201601

Helena, MT 59620-1601

(406) 444-0503

(406) 444-0533 (fax)

ayates@mt.gov

Tracy Stone-Manning, Director (Alt.)
Department of Environmental Quality
P.O. Box 200901

Helena, MT 59620-1601

(406) 444-2544

(406) 444-4386 (fax)
tstone-manning@mt.gov

Mike Volesky (Alt.)

Deputy Director

Montana Fish, Wildlife & Parks
1420 East Sixth Avenue

P.O. Box 200701

Helena, MT 59620-0701

(406) 444-4600

(406) 444-4952 (fax)
mwlesky@mt.gov

Jay Weiner (Alt.)

Assistant Attorney General

Civil Senices Bureau

Office of the Attorney General

215 North Sanders Street, 3rd Floor
Helena, MT 59620

(406) 444-2026

(406) 444-3549 (fax)
jweiner2@mt.gov

NEBRASKA

*Honorable Dave Heineman
Governor of Nebraska

State Capitol

Lincoln, NE 68509

(402) 471-2244

**Brian Dunnigan, Director
Department of Natural Resources
P.O. Box 94676

Lincoln, NE 68509-4676

(402) 471-2366

(402) 471-2900 (fax)
brian.dunnigan@nebraska.gov

Patrick Rice, Director (Alt.)
Department of Environmental Quality
Suite 400, The Atrium

P.O. Box 98922

Lincoln, NE 68509-8922

(402) 471-2186

(402) 471-2909 (fax)
pat.rice@nebraska.gov

NEVADA

*Honorable Brian Sandoval
Governor of Nevada

State Capitol

Carson City, NV 89701

(775) 687-5670

**Roland D. Westergard
207 Canville Circle

Carson City, NV 89703
(775) 882-3506



Leo Drozdoff, Director

Dept. of Conservation and Natural Resources
901 South Stewart Street, Suite 5001
Carson City, NV 89701

(775) 684-2700

(775) 684-2715 (fax)

Idrozdoff@dcnr.nv.gov

Jason King

Nevada State Engineer

Division of Water Resources

901 South Stewart Street, Suite 2002
Carson City, NV 89701-9965

(775) 684-2861

(775) 684-2811 (fax)
jking@water.nv.gov

Colleen Cripps (Alt.)

Administrator

Division of Environmental Protection
901 South Stewart Street, Suite 4001
Carson City, NV 89701-5249

(775) 687-9301

(775) 687-5856 (fax)
cripps@ndep.nv.gov

NEW MEXICO

*Honorable Susana Martinez
Governor of New Mexico

State Capitol

Santa Fe, NM 87501

(505) 476-2200

**Scott Verhines, State Engineer
Office of the State Engineer

Concha Ortiz y Pino Building

130 South Capitol Street, NEA Building
P.O. Box 25102

Santa Fe, NM 87504-5102

(505) 827-6175

(505) 827-6188 (fax)
scott.verhines@state.nm.us

tRyan Flynn, Cabinet Secretary
New Mexico Environment Department
1190 Street Francis Drive, N4050
P.O. Box 26110

Santa Fe, NM 87502-0110

(505) 827-2855
ryan.flynn@state.nm.us

Bidtah N. Becker, Attorney (Alt.)
Navajo Nation Department of Justice

P.O. Box 2010

Window Rock, AZ 86515
(928) 871-7510

(928) 6200 (fax)
bbecker@nndoj.org

Eileen Grevey Hillson (Alt.)
AguaVida Resources

915 Camino Ranchitos NW
Albuquerque, NM 87114
(505) 238-0461 (cell)

(505) 898-0747 (fax)
ehillson@swcp.com

Maria O’Brien, Attorney (Alt.)
Modrall Sperling

Roehl Harris & Sisk, P.A.

500 Fourth Street NW

P.O. Box 2168

Albuquerque, NM 87103-2168
(505) 848-1800

(505) 848-9710 (fax)
mobrien@modrall.com

DL Sanders (Alt.)

Chief Counsel and Director of Litigation

Office of the State Engineer
130 South Capital

Santa Fe, NMm 87506-5108
(505) 827-6150

(505) 827-3887 (fax)
d.sanders@state.nm.us

John Utton, Attorney (Alt.)
Sheehan and Sheehan, P.A.
40 First Plaza NW, Suite 740
Albuquerque, NM 87102
(505) 247-0411

(505) 842-8890 (fax)
jwu@sheehansheehan.com

NORTH DAKOTA

*Honorable Jack Dalrymple
Governor of North Dakota
State Capitol

Bismarck, ND 58505

(701) 224-2200

*Todd Sando

North Dakota State Engineer
State Water Commission
900 East Boulevard
Bismarck, ND 58505-0850
(701) 328-4940

(701) 328-3696 (fax)
tsando@nd.gov



L. David Glatt, Chief

North Dakota Department of Health
Environmental Health Section

Gold Seal Center

918 East Divide Avenue

Bismarck, ND 58501-1947

(701) 328-5152

(701) 328-5200 (fax)
dglatt@nd.gov

Jennifer L. Verleger
Assistant Attorney General
Office of the Attorney General
500 North 9th Street
Bismarck, ND 58505

(701) 328-3537

(701) 328-4300 (fax)
jverleger@nd.gov

Michael A. Dwyer (Alt.)

North Dakota Water Users Association
P.O. Box 2599

Bismarck, ND 58502-2599

(701) 223-4615

(701) 223-4645 (fax)
mdwyer@btinet.net

OKLAHOMA

*Honorable Mary Fallin
Governor of Oklahoma
State Capitol

Oklahoma City, OK 73105
(405) 521-2342

**J.D. Strong

Executive Director

Oklahoma Water Resources Board
3800 North Classen Boulevard
Oklahoma City, OK 73118

(405) 530-8800

(405) 530-8900 (fax)
jdstrong@owrb.ok.gov

tShellie Chard-McClary, Director
Water Quality Division

Oklahoma Dept. of Environmental Quality
P.O. Box 1677

Oklahoma City, OK 73101-1677

(405) 702-7100

(405) 702-7101 (fax)
shellie.chard-mcclary@deq.ok.gov

tJerry Barnett, General Counsel (Alt.)
Oklahoma Water Resources Board
3800 North Classen Boulevard
Oklahoma City, OK 73118

(405) 530-8800

(405) 530-8900 (fax)
jbarnett@owrb.ok.gov

OREGON

*Honorable John Kitzhaber
Governor of Oregon

State Capitol

Salem, OR 97310

(503) 378-3100

*Phillip C. Ward, Director

Oregon Water Resources Department
725 Summer Street NE, Suite A
Salem, OR 97301-1271

(503) 986-0900

(503) 986-0903 (fax)
phillip.c.ward@wrd.state.or.us

tJennifer Wigal

Water Quality Program Manager

Oregon Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204

(503) 229-5323

(503) 229-5408 (fax)
wigal.jennifer@deq.state.or.us

SOUTH DAKOTA

*Honorable Dennis Daugaard
Governor of South Dakota

State Capitol

Pierre, SD 57501

(605) 773-3212

**Steven M. Pirner, Secretary

Dept. of Environment & Natural Resources
Joe Foss Building

523 East Capitol Avenue

Pierre, SD 57501-3181

(605) 773-5559

(605) 773-6035 (fax)
steve.pimer@state.sd.us



Kent Woodmansey, PE

Engineering Manager

Feedlot Permit Program

Dept. of Environment & Natural Resources
Joe Foss Building

523 East Capitol

Pierre, SD 57501-3181

(605) 773-3351

(605) 773-4068 (fax)
kent.woodmansey@state.sd.us

TEXAS

*Honorable Rick Perry
Gowvernor of Texas

State Capitol

Austin, TX 78711

(512) 463-2000

**Carlos Rubinstein

Chairman

Texas Water Dewvelopment Board
1700 North Congress Awe.

Austin, TX78701

(512) 463-7354

(512) 475-2053 (fax)
carlos.rubinstein@twdb.texas.gov

Christopher Tobias “Toby” Baker

Texas Commission on Environmental Quality
P.O. Box 13087

Austin, TX78711-3087

(512) 239-5515

(512) 239-5533 (fax)
toby.baker@tceq.texas.gov

John R. Elliott (Alt.)

Vice President

Headwaters Groundwater Conservation District
25 Lehmann Drive, Suite 102

Kernille, TX78028-6059

(830) 238-5176

(830) 238-4611 (fax)

elliottj@cebridge.net

Craig Estes, Senator (Alt.)
Texas Senate

2525 Kell Boulevard, Suite 302
Wichita Falls, TX 76308

(940) 689-0191

(940) 689-0194 (fax)
craig.estes@senate.state.tx.us

F. Scott Spears, Jr. (Alt)
Partner

Arenson & Spears

901 MoPac Expressway South
Austin, TX78746-5797

(512) 327-4422

(512) 327-1524 (fax)
scottspearslegal@aol.com

UTAH

*Honorable Gary R. Herbert
Governor of Utah

State Capitol

Salt Lake City, UT 84114
(801) 538-1000

**Walter L. Baker, Director

Division of Water Quality

Department of Environmental Quality
195 North 1950 West, P. O. Box 144870
Salt Lake City, Utah 84114-4870

(801) 536-4300

(801) 536-4301 (fax)

wbaker@utah.gov

Eric Millis, Director

Division of Water Resources

1594 West North Temple, Suite 310
P.O. Box 146201

Salt Lake City, UT 84114-6201
(801) 538-7250

(801) 538-7279 (fax)
ericmillis@utah.gov

Dallin Jensen (Alt.)

Parsons, Behle, and Latimer
201 South Main Street

P.O. Box 45898

Salt Lake City, UT 84145-0898
(801) 532-1234

(801) 536-6111 (fax)
djensen@pblutah.com

Norman K. Johnson (Alt.)
Assistant Attorney General

Utah State Attorney General’s Office
1594 West North Temple, #300

Salt Lake City, UT 84116

(801) 538-7227

(801) 538-7440 (fax)
normanjohnson@utah.gov



WASHINGTON

*Honorable Jay Inslee
Governor of Washington
State Capitol

Olympia, WA 98504
(360) 753-6780

**Maia Bellon, Director
Department of Ecology
P.O. Box 47600
Olympia, WA 98504-7600
(360) 407-7001

(360) 407-6989 (fax)
maib461@ecy.wa.gov

Tom Loranger

Water Resources Program Manager
Department of Ecology

P.O. Box 47600

Olympia, WA 98504-7600

(360) 407-6672

(360) 407-6574 (fax)
tlor461@ecy.wa.gov

Ted Sturdevant, Executive Director
Legislative Affairs and Policy

Office of Governor Inslee

State Capitol

Olympia, WA 98504

(360) 753-6780
ted.sturdevant@gov.wa.gov

Alan Reichman
Assistant Attorney General
Ecology Division, Water Section

Washington State Attorney General’s Office

P.O. Box 40117
Olympia, WA 98504-0117
(360) 586-6748

(360) 586-6760 (fax)
alanr@atg.wa.gov

Stephen Bernath (Alt.)
Water Quality Program
Department of Ecology
P.O. Box 47600
Olympia, WA 98504-7600
(360) 407-6459

(360) 407-6426 (fax)
sberd61@ecy.wa.gov

WYOMING

*Honorable Matt Mead
Gowvernor of Wyoming
State Capitol

Cheyenne, WY 82001
(307) 777-7434

**Patrick T. Tyrrell

Wyoming State Engineer
Wyoming State Engineer’'s Office
Herschler Building, 4th Floor East
Cheyenne, WY 82002

(307) 777-6150

(307) 777-5451 (fax)
patrick.tyrrell@wyo.gov

Christopher Brown

Senior Assistant Attorney General
Water and Natural Resources Division
123 Capitol Avenue

Cheyenne, WY 82002

(307) 777-3406

(307) 777-5451 (fax)
chris.brown@wyo.gov

Todd Parfitt, Director

Wyoming Dept. of Environmental Quality
Herschler Building, 4th Floor West

122 West 25th Street

Cheyenne, WY 82002

(307) 777-7555

(307) 777-7682 (fax)

todd. parfitt@wyo.gov

Sue Lowry (Alt.)

Interstate Streams Administrator

Wyoming State Engineer's Office
Herschler Building, 4th Floor East
122 West 25th Street

Cheyenne, WY 82002

(307) 777-5927

(307) 777-5451 (fax)

sue.lowry@wyo.gov

Harry LaBonde, Director (Alt.)

Wyoming Water Development Commission
6920 Yellowtail Road

Cheyenne, WY 82002

(307) 777-7626

(307) 7776819 (fax)
harry.labonde@wyo.gov

tKevin Frederick, Administrator (Alt.)
Wyoming Department of Environmental Quality
Herschler Building, 4th Floor West

122 West 25th Street

Cheyenne, WY 82002

(307) 777-7072

(807) 777-5973 (fax)

kevin.frederick@wyo.gov
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EXECUTIVE COMMITTEE

Vacant - Alaska

Michael Lacey - Arizona

Mark Cowin - California

Jeanine Jones - California
(Alternate)*

James Eklund - Colorado

Hal Simpson - Colorado
(Alternate)*

Jerry Rigby - Idaho

David Barfield - Kansas

Tim Davis - Montana

Brian Dunnigan - Nebraska

Roland Westergard - Nevada

Leo Drozdoff - Nevada
(Alternate)*

Scott Verhines - New M exico

Todd Sando - North Dakota

J.D. Strong - Oklahoma

Phil Ward - Oregon
(Chair)

Steve Pirner - South Dakota

Kent Woodmansey - South Dakota
(Alternate)*

Carlos Rubinstein - Texas

Walt Baker - Utah

M aia Bellon - Washington

Patrick T. Tyrrell - Wyoming
(Vice-Chair)

Management Subcommittee

Phil Ward - Oregon
(Chair)

Patrick Tyrrell
(Vice-Chair)

Jerry Rigby
(Secretary /Treasurer)

Tony Willardson
(Executive Director)

Nominating Subcommittee

Roland Westergard (Chair) - Nevada
Hal Simpson - Colorado

Ex-Officio Representatives

*For purposes of Committee rosters, the designation
as an “alternate” only reflect the person’s function on

the Committee.

Endangered Species Act Subcommittee

Roland Westergard - Nevada
Phil Ward - Oregon

Herman Settemeyer - Texas
Sue Lowry - Wyoming

Ex-Officio Representatives

FWS - Andrew Hautzinger
David Cottingham

Shared Water Vision Subcommittee

Sue Lowry - (Chair) - Wyoming
Hal Simpson - Colorado

M ke Volesky - M ontana

Scott Verhines - New M exico
Carlos Rubinstein - Texas

Pat Tyrrell - Wyoming

Ex-Officio Representatives

USBR - Dionne Thompson
Corps - John Grothaus
Ray Russo
Stu Townsley
EPA - Roger Gorke
USGS - Pixie Hamilton

Water Resources Infrastructure
Subcommittee

Jeanine Jones - California (Chair)
Hal Simpson - Colorado

M ke Volesky - M ontana

DL Sanders - New M exico

Scott Verhines - New M exico

Ex-Officio Representatives

USBR - Dionne Thompson
Corps - Elliot Ng
EPA - Steve Albee
NRCS - Keith Admire
Doug Toews



LEGAL COMMITTEE

Vacant - Alaska

William Staudenmaier - Arizona

Cynthia Chandley - Arizona
(Alternate)*

Jeanine Jones - California

James Eklund - Colorado

Jerry Rigby - Idaho

John Simpson - Idaho
(Alternate)*

Vacant - Kansas

Anne Yates - Montana

Jay Weiner - M ontana
(Alternate)*

Vacant - Nebraska

Roland Westergard - Nevada

Jason King - Nevada
(Alternate)*

Maria O’Brien - New M exico
(Chair)

DL Sanders - New M exico
(Alternate)*

Jennifer Verleger - North Dakota

Jerry Barnett - Oklahoma

Phil Ward - Oregon

Vacant - South Dakota

John Elliott - Texas

Norman Johnson - Utah
(Vice-Chair)

Alan Reichman - Washington

Chris Brown - Wyoming
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Non-Tribal Federal Water Needs
Subcommittee

Melissa Hornbein - Montana
Ed Bagley - New Mexico
Dwight French - Oregon
Herman Settemeyer - Texas

Ex-Officio Representatives

BLM- Lee Koss

USFS - Christopher Savage
FWS - Andrew Hautzinger
DOD - Marc Kodack

Tribal Reserved Water Rights
Subcommittee

William Staudenmaier - Arizona
Cynthia Chandley - Arizona

Jay Weiner - Montana

Bidtah Becker - New Mexico

DL Sanders - New Mexico
Norman Johnson - Utah

Water Transfers and the Public Interest

Jerry Rigby - Idaho

Scott Verhines - New Mexico
DL Sanders - New Mexico
Phil Ward - Oregon

Pat Tyrrell - Wyoming

Natural Flows Subcommittee

Michelle Klose - North Dakota
J.D. Strong - Oklahoma

Jennifer Verleger - South Dakota
Carlos Rubinstein - Texas
Herman Settemeyer - Texas



WATER QUALITY
COMMITTEE

Lynn Kent - Alaska

Mike Fulton - Arizona

Thomas Howard - California

Betty Olson - California
(Alternate)*

Darlene Ruiz- California
(Alternate)*

Trisha Oeth - Colorado

Steve Gunderson - Colorado
(Alternate)*

Curt Fransen - Idaho

Tom Stiles - Kansas

George Mathieus - Montana

Tracy Stone-Manning - Montana
(Alternate)*

Patrick Rice - Nebraska

Colleen Cripps - Nevada

Ryan Flynn - New Mexico

David Glatt - North Dakota

J.D. Strong - Oklahoma
(Chair)

Shellie Chard-McClary - Oklahoma
(Alternate)*

Vacant - Oregon

Kent Woodmansey - South Dakota

Steve Pirner - South Dakota

(Alternate)*

Carlos Rubinstein - Texas
(Vice-Chair)

Todd Chenoweth - Texas
(Alternate)*

Walter Baker - Utah

Maia Bellon - Washington

Stephen Bernath - Washington
(Alternate)*

Pat Tyrrell - Wyoming

Kevin Frederick - Wyoming
(Alternate)*

Todd Parfitt - Wyoming
(Alternate)*
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Clean Water Act Subcommittee

Michael Fulton - Arizona
Trisha Oeth - Colorado

Barry Burnell - [daho

Tom Stiles - Kansas

Michelle Klose - North Dakota
Jon Patch - North Dakota

Bill Schuh - North Dakota
J.D. Strong - Oklahoma

Todd Chenoweth - Texas
Walt Baker - Utah

Stephen Bernath - Washington
Lauren Driscoll - Washington

Ex-Officio Representatives

Corps - Wade Eakle
EPA - Donna Downing



WATER RESOURCES
COMMITTEE

Vacant - Alaska

Michael Lacey - Arizona

Mark Cowin - California

Jeanine Jones - California
(Alternate)*

James Eklund - Colorado

John Stulp - Colorado
(Alternate)*

Dick Wolfe - Colorado
(Alternate)*

John Simpson - Idaho

Jerry Rigby - Idaho
(Alternate)*

David Barfield - Kansas

John Tubbs - Montana

Tim Davis - Montana
(Alternate)*

Brian Dunnigan - Nebraska
(Chair)

Jason King - Nevada

Scott Verhines - New Mexico

Todd Sando - North Dakota

JD Strong - Oklahoma

Phil Ward - Oregon

Kent Woodmansey - South Dakota

Carlos Rubinstein - Texas

Herman Settemeyer - Texas
(Alternate)*

Eric Millis - Utah

Tom Loranger - Washington

Patrick Tyrrell - Wyoming

Harry LaBonde - Wyoming
(Alternate)*

Sue Lowry - Wyoming
(Alternate)*

Border Water Issues Subcommittee

Jeanine Jones - California
Herman Settemeyer - Texas
Arizona

Idaho

Montana

New Mexico

North Dakota

Climate Adaptation and Drought
Subcommittee

Jeanine Jones - California (Chair)
Ex-Officio Representatives

Corps - Rolf Olsen
NRCS - Mike Strobel
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Water Information and Data Subcommittee

Phil Ward - Oregon (Chair)
Lane Letourneau - Kansas

DL Sanders - New Mexico
David Rodriquez- New Mexico
Julie Cunningham - Oklahoma
Barry Norris - Oregon

Robert Mace - Texas

Stephen Bernath - Washington
Pat Tyrrell - Wyoming

Sue Lowry - Wyoming

Ex-Officio Representatives

USBR - Becky Fulkerson
Corps - Steve Ashby
Boni Bigornia
USGS - Pixie Hamilton and Eric Evenson
NASA - Brad Doorn
NOAA - DeWayne Cecil
NRCS - Mike Strobel

Water Use Efficiency/Conservation
Subcommittee

Sue Lowry - Wyoming (Chair)
John Longworth - New Mexico
Stephen Bernath - Washington

Ex-Officio Representatives

NRCS - Mike Strobel

Water Resources and Enerqgy
Subcommittee

William Staudenmaier - Arizona
Jeanine Jones - California
John Simpson - Idaho

Todd Sando - North Dakota
Robert Mace - Texas

Sue Lowry - Wyoming

Ex-Officio Representatives

Corps - John Grothaus



EXECUTIVE COMMITTEE

Vacant - Alaska

Michael Lacey - Arizona

Mark Cowin - Califomia

Jeanine Jones - Califomia
(Altemate)*

James EKund - Colorado

Hal Simpson - Colorado
(Altemate)*

Jemry Rigby - Idaho

David Barfield - Kansas

Tim Davis - Montana

Brian Dunnigan - Nebraska

Roland Westergard - Nevada

Leo Drozdoff - Nevada
(Altemate)*

Scott Verhines - New Mexico

Todd Sando - North Dakota

J.D. Strong - Olahoma

Phil Ward - Oregon
(Chair)

Kent Woodmansey - South Dakota

Carlos Rubinstein - Texas

Walt Baker - Utah

Maia Bellon - Washington

Patrick T. Tymell - Wyoming
(Vice-Chair)

WATER QUALITY COMMITTEE

Lynn Kent - Alaska

Mike Fulton - Arizona

Thomas Howard - Califomia

Betty Olson - Califomia
(Altemate)

Darlene Ruiz - Califomia
(Altemate)

Trisha Oeth - Colorado

Steve Gunderson - Colorado
(Altemate)*

Curt Fransen - Idaho

Tom Stiles - Kansas
(Altemate)*

George Mathieus - Montana

Tracy Stone-Manning - Montana
(Altemate)*

Patrick Rice - Nebraska

Colleen Cripps- Nevada

Ryan Flynn - New Mexico

David Glatt - North Dakota

J.D. Strong - Olahoma
(Chair)

Shellie Chard-McClary - Okahoma
(Altemate)*

Vacant - Oregon

Steve Pimer - South Dakota

Carlos Rubinstein - Texas
(Vice-Chair)

Walter Baker - Utah

Maia Bellon - Washington

Stephen Bemath - Washington
(Altemate)*

Pat Tyrrell - Wyoming

Kevin Frederick - Wyoming
(Altemate)*

Todd Parfitt - Wyoming
(Altemate)*
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WATER RESOURCES COMMITTEE

Vacant - Alaska

Sandra Fabritz-Whitney - Arizona

Mark Cowin - Califomia

Jeanine Jones - Califomia
(Altemate)*

James EKund - Colorado

John Stulp - Colorado
(Altemate)*

Dick Wolfe - Colorado
(Altemate)*

John Simpson - Idaho

Jenry Rigby - Idaho
(Altemate)*

David Barfield - Kansas

John Tubbs - Montana

Tim Davis - Montana
(Altemate)*

Brian Dunnigan - Nebraska
(Chair)

Jason King - Nevada

Scott Verhines - New Mexico

Todd Sando - North Dakota

JD Strong - Okahoma

Phil Ward - Oregon

Kent Woodmansey - South Dakota

Carlos Rubinstein - Texas

Herman Settemeyer - Texas
(Altemate)*

Eric Millis - Utah

Tom Loranger - Washington

Patrick Tyrrell - Wyoming

Harry LaBonde - Wyoming
(Altemate)*

Sue Lowry - Wyoming
(Altemate)*

LEGAL COMMITTEE

Vacant - Alaska

William Staudenmaier - Arizona

Cynthia Chandley - Arizona
(Altemate)*

Jeanine Jones - Califomia

James EKund - Colorado

Jenry Rigby - Idaho

John Simpson - Idaho
(Altemate)*

Vacant - Kansas

Anne Yates - Montana

Jay Weiner - Montana
(Altemate)*

Vacant - Nebraska

Roland Westergard - Nevada

Jason King - Nevada
(Altemate)*

Maria O’Brien - New Mexico
(Chair)

DL Sanders - New Mexico
(Altemate)*

Jennifer Vereger - North Dakota

Jerry Bamett - Okahoma

Phil Ward - Oregon

Vacant - South Dakota

John Elliott - Texas

Norman Johnson - Utah

Alan Reichman - Washington

Chris Brown - Wyoming
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Washington, DC 20240-0001
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(202) 513-0319 (fax)
rfulkerson@usbr.gov

Gorke, Roger (Vice Chair)

Senior Policy Advisor, Office of Water

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW, MC 4101 M
Washington, DC 20460-001

(202) 564-0470

(202) 591-5680 (cell)

(202) 564-0500 (fax)

gorke.roger@epa.gov

FedEXx, Delivery or Courier Address:
U.S. EPA Office of Water

EPA East Building, Room 3226 E
1201 Constitution Avenue, NW
Washington, DC 20004-3302

Arenson, Steven (alternate)

Regional Environmental Coordinator (Region 9)
Air Force Western Regional Environmental
Office

U.S. Department of Defense

50 Fremont St, Ste 2450

San Francisco CA 94105

(415) 977-8850

Steven.arenson@us.af.mil

Cottingham, David (alternate)
Senior Advisor to the Director
US Fish and Wildlife Service
1849 C Street NW
Washington, DC 20240-0001
(202) 208-4331
David_Cottingham@fws.gov

D’Antonio, John

Deputy District Engineer for Programs and
Project Management

U.S. Army Corps of Engineers
Albuquerqgue District

4101 Jefferson Plaza NE

Albuquerque, NM 87109

(505) 342-3261

(505) 342-3197 (fax)
John.r.d’antonio@usace.army.mil

Doorn, Bradley

Program Manager, Water Resources Program
Science Mission Directorate

Earth Science Division

National Aeronautics and Space Administration
300 E Street, SW

Washington, DC20546

(202) 358-2187

(202) 358-3098 (fax)

Bradley.doorn@nasa.gov

Hamilton, Pixie

Cooperative Water Program Coordinator
U.S. Geological Survey

12201 Sunrise Valley Drive, MS: 409
Reston, VA 20192

(703) 648-5061

(703) 648-5002 (fax)
pahamilt@usgs.gov
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Chief, Division of Water Resources
Fish and Wildlife Service

500 Gold Ave SW Room 4002
Albuquerque, NM 87102

(505) 248-7946
Andrew_Hautzinger@fws.gov
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Office of the Assistant Secretary of the Army for
Energy and Sustainability

U.S. Department of Defense
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marc.d.kodack.civ@mail.mil
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U.S. Department of Energy
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Position No.

RESOLUTION
of the
WESTERN STATES WATER COUNCIL
regarding the
BUREAU OF RECLAMATION’S
MAINTENANCE, REPAIR AND REHABILITATION NEEDS
Arlington, Virginia
April 3, 2014

WHEREAS, the Bureau of Reclamation operates hundreds of dams, reservoirs, and
related infrastructure in the West, supplying water and power to millions of people, irrigating
millions of acres for food and fiber, providing flood control and recreation, and supporting
wildlife and habitat; and

WHEREAS, the importance of maintaining these projects cannot be overstated; and

WHEREAS, many of Reclamation’s facilities are nearing, or have already exceeded,
their design lives and are in need of maintenance, repair, and/or rehabilitation (MR&R),
threatening public safety as well as private and public property; and

WHEREAS, Reclamation’s funding has not kept pace with its MR&R needs; and

WHEREAS, Reclamation estimates that the backlog of projects needed to address its
MR&R needs is $2.6 billion; and

WHEREAS, Congress and the Administration must have access to consistent and
accurate information on Reclamation’s MR&R needs to address these needs through investments
that are based on long-term capital budgeting efficiencies rather than annual incremental choices;
and

WHEREAS, state water managers require this information to carry out their water
planning and other water administration activities; and

WHEREAS, in recent years, Reclamation has made progress in developing and
improving estimates of MR&R needs for infrastructure under its jurisdiction; and

WHEREAS, notwithstanding these improvements, much of the currently available
information regarding Reclamation’s MR&R needs is inconsistent and difficult to obtain,
including the basis for Reclamation’s MR&R backlog estimates; and

WHEREAS, a process is needed to evaluate Reclamation MR&R needs pursuant to
standard asset management criteria that evaluate risks to: (1) human health and safety; (2)
economic growth; and (3) the environment.
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NOW, THEREFORE, BE IT RESOLVED that the Western States Water Council
urges Congress and the Administration to work together to develop a standardized process to
provide the most up-to-date, consistent, and accurate information regarding Reclamation’s
MR&R needs, including the estimated costs of those needs and the relative priority or
importance of addressing those needs; and

BE IT FURTHER RESOLVED that Reclamation should ensure that appropriate

information on its MR&R needs is readily accessible and easy to understand by Congress, state
policy makers, and the public.
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RESOLUTION
of the
WESTERN STATES WATER COUNCIL
regarding the
RECLAMATION SAFETY OF DAMS ACT OF 1978
Arlington, Virginia
April 3, 2014

WHEREAS, the Bureau of Reclamation’s dams and reservoirs are the primary source of
water for numerous regions and communities throughout the West; and

WHERAS, Reclamation’s dams and reservoirs provide essential benefits such as
drinking water, irrigation, hydropower, flood control, and recreation, while also supporting
wildlife and habitat; and

WHEREAS, the safe operation and maintenance of Reclamation’s dams is critical to
sustaining these benefits and preventing dam failure, which threatens lives as well as private and
public property; and

WHEREAS, many of Reclamation’s dams are nearing, or have already exceeded, their
design lives and are in need of rehabilitation or modernization; and

WHEREAS, maintaining and rehabilitating dams and related infrastructure is one of the
most serious problems that Reclamation currently faces; and

WHEREAS, the Reclamation Safety of Dams Act of 1978 provides Reclamation with
authority to preserve and maintain the structural safety of dams under its stewardship; and

WHEREAS, current authorizations for the Act will soon be exhausted; and

WHERAS, failure to authorize such sums as are necessary for Reclamation’s dam safety
activities under the Act will increase the chances of dam failures by hindering the agency’s
ability to carry out critical dam safety rehabilitation and modernization efforts.

NOW, THEREFORE, BE IT RESOLVED that the Western States Water Council
urges the Administration and Congress to autherize-work together and determine such sums as

are-may be necessary for Reclamation to carry out the purposes of the Reclamation Safety of
Dams Act of 1978.

F:\POSITION\2014\Arlington, VA_Apr2014\Drafts\Resolution Reclamation Safety of Dams Act 2014Apr.docxE:\pesiti } .
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RESOLUTION
of the
WESTERN STATES WATER COUNCIL
regarding
THE TRANSFER OF FEDERAL WATER AND POWER PROJECTS
AND RELATED FACILITIES
Arlington, Virginia
April 3, 2014

WHEREAS, past and present proposals have been made to transfer ownership of various
federal agencies’ water and power projects and related facilities to non-federal entities; and

WHEREAS, such transfers may offer impottant benefits, but many are necessarily very
complex and involve many different interests, including important public and third-party
interests protected under various state and federal laws; and

WHEREAS, many of these projects serve multiple purposes and were built (and their
capital costs are being repaid) underlongstanding agreements with water, power, and other
users; and

WHEREAS, some single-purpose projects might be appropriately transferred under an
expedited review process to their non-federal sponsors/operators by mutual agreement; and

WHEREAS,; the many potential public benefits and costs related to transfers involve
state and local governments and other interests, in addition to the federal government; and

WHEREAS; present and potential benefits may be lost unless there is a careful analysis
of the transfer of individual projects; and

WHEREAS, federal project transfers require a careful project-by-project analysis of
expected costs and benefits; and

WHEREAS, states have the primary responsibility for the comprehensive development,
administration, and protection of their water resources for all purposes.

NOW, THEREFORE, BE IT RESOLVED that the Western States Water Council
supports the careful evaluation of the transfer of federal water and power assets and urges the
Administration and Congress to work together to establish a process and develop appropriate
criteria and guidelines for a project-by-project review of transfer proposals, with strong state
involvement and protections for state water laws and water rights.

For reference, see also Position #209 readopted November 20, 1998, which was allowed to sunset at the
meetings held in Oklahoma City, OK on November 16, 2001. (Originally adopted Nov. 17, 1995)
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POSITION
of the
WESTERN STATES WATER COUNCIL
regarding
THE NATIONAL LEVEE SAFETY ACT OF 2007
and the
INTERPRETATION OF LEVEES AND WATER SUPPLY CANALS

Santa-Fe;New-NMexico
S
Arlington, Virgina
April 3, 2014

WHEREAS, Congress enacted the National Levee Safety Act of 2007 (the Act) in the
aftermath of Hurricane Katrina and the failure of the levees and flood water conveyance canals
in New Orleans, Louisiana; ' and

WHEREAS, the Act created the “National Committee on Levee Safety” (NCLS) to
develop recommendations for a national levee safety program, including a strategic plan for
implementation of the program; and

WHEREAS, in January 2009, the NCLS released a draft report, “Recommendations for
a National Levee Safety Program — A Report to Congress from the National Committee on
Levee Safety;” and

WHEREAS, the report’s core recommendation calls for the creation of an independent
National Levee Safety Commission to: (1) develop national safety standards for levees for
common, uniform use by all federal, state, and local agencies; (2) inventory and inspect all
levees on a periodic basis; and (3) develop national tolerable risk guidelines for levees; and

WHEREAS, Section 9002(3) of the Act defines the term “levee” as embankments that
provide protection from weather events and are subject to water loading for only a few days or
weeks a year, but also includes “structures along canals that constrain water flows and are
subject to more frequent water loadings that do not constitute a barrier across a watercourse;”
and

WHEREAS, the NCLS concluded that water supply canals are “... canals that constrain
water flows and are subject to more frequent water loadings [than are levees] ...” and therefore
treats the embankment sections of water supply canals as “structures along canals;” and

WHEREAS, the NCLS’s recommendations for a national program of safety standards
and tolerable risk guidelines for levees weuld-might therefore be inappropriately appliedy to
water supply canals throughout the West, including both non-federal facilities and federal
facilities managed by the U.S. Bureau of Reclamation and state and local agencies; and

"121 Stat. 1288, P.L. 110-114.,
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WHEREAS, Reclamation already has authority under the Aging Water Infrastructure
and Maintenance Act, which Congress enacted as part of the Omnibus Public Lands
Management Act of 2009, to address the canals it owns, and inspections of those embankment
sections of canals located in urban areas-are-in-preeess; and

WHEREAS, the Water Resources Development Act currently in conference would
create a National Levee Safety Program to encourage establishment of State and Ttribal levee
safety programs, recognizing States and $Tribes are uniquely positioned to regulate local and
regional levee systems; and

WHEREAS. the purpose of the program is to promote sound technical practices in levee
design, construction, operation, maintenance, inspection, assessment, and security; and

WHEREAS., the program definitions for “canal structures” should specifically exclude
water supply canals, which are fundamentally different from flood risk reduction systems that
may include floodways and canals providing protection by moving floodwaters associated with
precipitation accompanying hurricanes and other similar extreme weather-related events; and

WHEREAS, all 50 states confront levee issues, but the issues associated with water
supply canals are essentially confined to the 17 western states; and

WHEREAS, there are major institutional differences between levees and water supply
canals in the West and the “political systems” commonly used to govern levees that warrant
treating them separately; and

WHEREAS, water supply canals are essentially standalone features whose integrity is
not dependent on the performance of other canals, and therefore do not share the potential for
systemic failure; and

WHEREAS, levees are designed to provide protection from flooding and make
development behind them possible, while water supply canals serve a separate and distinct
purpose; and

WHEREAS, the stakeholder communities and interests involved in addressing the issues
related to levees and water supply canals are different, and addressing them jointly through a
single national program would not be conducive to effectively addressing either set of issues; and

%123 Stat. 991, P.L. 111-11,
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WHEREAS, potential public safety problems involving water supply canals do not often
involve a lack of engineering expertise or design standards, but the ability to finance necessary
improvements; and

WHEREAS, Reclamation and the states are in the best position to address the public
safety issues presented by water supply canals because such issues are localized and minor in
comparison to the risks associated with inadequately designed and maintained levees.

NOW, THEREFORE, BE IT RESOLVED, that the Western States Water Council
supports the development of a national program of safety standards for levees and flood water
conveyance canals; and

BE IT FURTHER RESOLVED, that any proposed legislation creating a national
program of safety standards for levees and flood water conveyance canals should not apply to
federal or non-federal water supply canals; and

BE IT FURTHER RESOLVED, that the Western States Water Council encourages the

Administration sheuldrequest-and Congress should-appropriate-to work together and determine
the level of adequate funding for the Aging Water Infrastructure and Maintenance Act; and

BE IT FURTHER RESOLVED, that the Administration and Congress should work
together to encourage implementation of Title II of the Rural Water Supply Act of 2006, and
provide for the use of federal loan guarantees for addressing extraordinary maintenance needs
related to the operation of federal Reclamation projects.

F:\position\2014\Arlington, VA_Apr2014\Drafts\Revised Sunsetting-#329 National Com on Levee Safety Act Position Ap42014.docx
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POSITION
of the
WESTERN STATES WATER COUNCIL
regarding the
CLEAN WATER STATE REVOLVING FUND
and the
DRINKING WATER STATE REVOLVING FUND

SantaFeArlington, NewMexieeVirginia
April 53, 20412014

WHEREAS, the economies of every state and the Nation as a whole depend upon
sufficient water supplies of suitable quality, which require adequate water and sewer
infrastructure; and

WHEREAS, the Environmental Protection Agency’s (EPA) Clean Water State
Revolving Fund and Drinking Water State Revolving Fund (SRF programs) provide states with
capitalization grants that are leveraged with state contributions to offer financial assistance to
cities, towns, communities, and others for the planning, design, construction and rehabilitation of
drinking water and wastewater-related infrastructure; and

WHEREAS, each state administers thebeth SRF programs are-administered-by-each
State-in coordination with EPA, and these programs are one of the principal tools that states use
to pursue the goals of the Clean Water Act and Safe Drinking Water Act; and

WHEREAS, the nation’s wastewater and drinking water infrastructure is aging and in
need of repair and replacement; and

WVHEREAS, the Environmental Protection Agency’s (EPA) most recent estimates show
estimates-a total capital investment need of $298-1 billion for wastewater guatityand stormwater
infrastructure and $334.8 billion for drinking water infrastructure nationwide over the next 20
years; and

WHEREAS, the EPA has identified a significant funding gap of nearly $55 billion under
current spending and operation practices; and

WHEREAS, the American Society of Civil Engineers has reported that failure to address
this funding gap could lead to $206 billion in increased costs for businesses and households by

2020, as well as a potential loss of up to 700,000 jobs; and |

Comment [NB1]: These figures are from the
American Society of Civil Engineers’ (ASCE) 2013
Infrastructure Report Card
(http://www.infrastructurereportcard.org/) and
another 2013 ASCE report titled “Failure to Act”
(http://www.asce.org/uploadedFiles/Infrastructure/Fa

ilure_to_Act/Failure_to_Act_Report.pdf).

The EPA estimates are from 2007 but appear to be
the most recent - ASCE cited them in its 2013 report
card.



http://www.infrastructurereportcard.org/
http://www.asce.org/uploadedFiles/Infrastructure/Failure_to_Act/Failure_to_Act_Report.pdf
http://www.asce.org/uploadedFiles/Infrastructure/Failure_to_Act/Failure_to_Act_Report.pdf
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WHEREAS, federal federal-budgetrequests-that propese-significant

reduetionsappropriations and budget requests that would reduce #-SRF funding ignore the
multitude of needs as identified by EPA, particularly given that many states and communities are
struggling to meet their water and wastewater challenges in the face of growing populations and
aging infrastructure; and

WHEREAS, to the extent federal law has established certain nationwide levels of
treatment for drinking water and wastewater, the federal government has an obligation to provide
states with the necessary financial and technical assistance needed to comply with such
requirements, including the appropriation of adequate funding for SRF capitalization grants; and

WHEREAS, EPA’s Clean Water and Drinking Water Infrastructure Sustainability Policy

burdens-mandates that state SRF programs with-the-exelasiverespoensibility-of
premetingpromote sustainable systems; and

WHEREAS, the SRF Programs already have measures in place to ensure system
sustainability and whieh-account for individual state needs and priorities; and;making

WHEREAS, the SRF programs are one of the most successful delivery mechanisms for

federal assistance; and

HERE A ho 1~ - h [ heo
less-attractive-the- SREs become-tolocal-entitiesWHEREAS, Congress has approved a number
of additional restrictions on the states’ management and use of SRF funds, including but not
limited to: (1) mandating the use of between 20% and 30% of appropriated funds for principal
forgiveness, negative interest loans, grants, or a combination thereof’ (2) setting aside 10% of
funds for green infrastructure, water or energy efficiency. or other environmentally innovative
activities; and (3) “Buy American” provisions that limit the use of SRF funds to purchase certain

types of materials and services; and

WHEREAS, although often well-intended, these types of restrictions are generally aimed
at advancing policy objectives that are unrelated or contrary to the SRFs’ primary purpose of
providing funding for basic water infrastructure; and

WHEREAS, these types of restrictions reduce flexibility, increase administrative
burdens and capital costs, and hinder the states’ ability to manage the SRFs in the most cost

effective manner; and

WHEREAS, additional restrictions on state SRF management represent unfunded federal
mandates that impose significant regulatory burdens and make state SRF programs less attractive
to local entities; and
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WHEREAS, every federal dollar directed away from addressing the primary goal of the
SRF programs reduces the capacity of a state to leverage their SRF programs and address
infrastructure needs.

NOW, THEREFORE, BE IT RESOLVED, that the Administration and Congress
should work together to ensure that stable and continuing federal appropriations;-inereased

annually-by-a-constructioninflation-index; are made to the SRF capitalization grants at funding

levels that are adequate to help states address their water infrastructure needs; and

BE IT FURTHER RESOLVED, that the SRF programs should provide for greater
flexibility and fewer restrictions on state SRF management.



Federal Political Appointments — WSWC Endorsement Policy

The Western States Water Council is a nonpartisan advisory body serving the Western Governors in an
expert advisory capacity. As such, it is generally inappropriate for the Council to take a position in
support of federal political appointments. However, such appointments can have a significant effect on
issues of importance to the Council and the Governors.

Therefore, on occasion, the Council may find it appropriate and expedient to endorse federal political
appointments, provided that such endorsements:

(1) Shall be limited to any nominee put forward by the President for Senate confirmation; and

(2) Shall be adopted pursuant to the procedures set forth in Article X of the Council’s Rules of
Organization for external Council policy positions; or

(3) At the discretion of the Council’'s Chair, in those instances where circumstances warrant expedited
consideration, endorsements may be approved by electronically polling the Council’'s Executive
Committee and the Executive Director of the Western Governors’ Association (WGA), provided that no
objections are raised [within three working days?].

Once approved, the Chairman may communicate the Council’s endorsement as appropriate.

[This policy may be adopted as an internal Council policy by majority vote, and does not require
amendment of the Council's rules of organization.]






WSWC Policy Statements

The WSWC policy statements are posted on its website at http.://www.westgov.org/wswc/policy.html.
Policy positions will be deactivated three years after their adoption, unless extended by formal action of
the Council. The following is a brief description of all current positions, listed by date of adoption and
corresponding number.

2013

Regarding pesticide applications and National Pollutant Discharge Elimination System discharge
permits (October 3, 2013) - #359

Urging Congress to reaffirm its deference to state water law, provide for the waiver of the United
States’ immunity to participation in state administrative and judicial proceedings, and provide for
payment of fees required by state law (October 3, 2013) - #358

e In the form of a letter to Senate Energy and Natural Resources Committee leaders expressing
continued support for implementation of the SECURE Water Act (October 3, 2013) - #357
e  Regarding NASA’s applied science research program (October 3, 2013) - #356
e  Urging the Administration and the Congress to support water research and development programs at
the Department of Energy National Laboratories. (June 26, 2013) - #355
e In the form of a letter to House Water Resources and Environment Subcommittee leaders in
opposition to H.R. 1460, which would remove “fish and wildlife” as an authorized purpose for
which the Corps can manage the Missouri River Mainstem Reservoir System (June 26, 2013) -
#354
e  Notes that the WSWC “...opposes any and all efforts that would diminish the primary and exclusive
authority of states over the allocation of water resources used in hydraulic fracturing.” (June 24,
2013 - #353
e  Supports federal efforts to prepare for and respond to extreme weather events, including an
expanded and enhanced west-wide extreme precipitation monitoring system. (June 26, 2013) - #352
e  Supports federal legislative and administrative actions to authorize and implement reasonable
hydropower projects and programs (April 5, 2013) - #351
e  Supporting implementation of the Rural Water Supply Act of 2006 (April 5, 2013) - #350
e Urging the Administration and the Congress to give a high priority to federal programs, such as the
National Oceanic and Atmospheric Administration’s Regional Integrated Science and Assessments
(RISA) program (April 5, 2013) - #349
2012
e Regarding States' water rights and natural flows (October 12, 2012) - #348



e  Supporting legislation to reauthorize the Reclamation States Emergency Drought Relief Act (October
12, 2012) - #347

e  Supporting legislation to reauthorize the National Integrated Drought Information System (NIDIS)
Act, and accompanying letter to NOAA Administrator Lubchenco (October 12, 2012) - #346

e  Regarding federal water and climate data collection and analysis programs (October 4, 2012) - #345
e  WSWC Vision on Water (June 8, 2012) - #344

e  Supporting legislative action to establish a dedicated funding source for completion of federal rural
water projects authorized by Congress (June 8, 2012) - #343

e  Regarding water transfers and National Pollutant Discharge Elimination System (NPDES) discharge
permits (June 8, 2012) - #342

e  Addresses proposed changes to Reclamation's policy manual and requests Reclamation enter into a
dialogue with the WSWC (March 15, 2012) - #341

e  Supports state primacy over groundwater (March 15, 2012) - #340

e  Supports federal applied research and hydroclimate data collection programs (March 15, 2012) -
#339

e  Commending the introduction of S. 1343, the Energy and Water Integration Act of 2011 (March 15,
2012) - #338

2011

° Stating that any federal ground water quality strategy must reflect a true state-federal partnership,
and provide adequate funding consistent with statutory authorities (October 7, 2011) - #337

° Supporting Indian water rights settlements (October 7, 2011) - #336

° Recommending policy changes at the federal level to expedite state general stream adjudications
(October 7, 2011) - #335

° Supporting the Water Resources Research Institutes (requesting Congress to reauthorize and
appropriate funds for the WRRI program) (July 29, 2011) - #334

° Regarding the Reclamation Fund (asks Congress to fully use the fund for authorized water projects
and programs in the West) (July 29, 2011) - #333

° Supporting Federal Research and Development of Updated Hydroclimate Guidance for Extreme
Meteorological Events (July 29, 2011) - #332

° Opposes Preemption of State Water Law in Federal Legislation (July 29, 2011) - #331

° Letter commenting on EPA and COE Draft Guidance on Identifying Waters Protected by the
Clean Water Act (July 29, 2011) - #330.5



Regarding the Clean Water State Revolving Fund and the Drinking Water State Revolving Fund
(Apr 15, 2011) - #330

Regarding the National Levee Safety Act of 2007 and the Interpretation of Levees and Water
Supply Canals (Apr 15, 2011) - #329
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#315

#317

#318

#319

#299

#300

#301

#302

#303

#3006

#307

Sunsetted Positions

A Shared Vision on Water Planning and Policy (superceded by more recent position)

Letter Regarding National Water Research and Development Initiative Act. (There is no current
legislation)

Letter to House Transportation and Infrastructure Committee leaders raising concerns regarding a
draft bill entitled the Sustainable Watershed Planning Act. (outdated, not reintroduced)

Supporting the Bureau of Reclamation’s Field Services Program. (outdated)
Offering general comments to CEQ on the Principles and Guidelines. (outdated)

Describing principles that are important to the Western states in considering a “national vision”
for water policy. (superceded by more recent position)

Strong support for legislation to establish a National Drought Council to improve national drought
preparedness, mitigation, and response efforts. (There is no current legislation)

In cooperation with the Interstate Council on Water Policy expressing strong support for increased
funding for the Cooperative Water Program and the National Streamflow Information Program.
(superceded by more recent position statements and letters)

Supporting S. 2842, the Aging Water Infrastructure and Maintenance Act. (enacted)

Regarding introduction of the Cooperative Watershed Management Act of 2008 (S. 3085).
(enacted)

Commenting on H.R. 135, the “21st Century Water Commission,” specifically declaring that the
WSWC be involved in the selection of members and that it include State and Native American
involvement. (Bill has not been reintroduced)

Supporting the enactment of S. 895 to provide the Bureau of Reclamation with authority to assess
rural water supply needs and for sufficient funding. (enacted)

Revised resolution in support of the Weather Modification Research and Technology Transfer
Act. (No federal research program or legislation has been reintroduced)

Urging support for full funding of the USGS National Streamflow Information Program (NSIP)
and sufficient funding for the Cooperative Water Program to match non-USGS contributions.
(outdated)

Letter to Senator Bingaman, Senate Energy and Natural Resources Committee, expressing interest
in S. 3231, the Omnibus Public Lands Management Act. (outdated)



#311

2010

#287

#289

#290

Letter to Steve Stockton offering assistance to the Corps in their water planning initiative.
(outdated)

Setting forth the Council’s past perspectives on a proposed “Twenty-First Century Water
Commission.” (outdated - see #301 above)

Support of the proposed Water Conservation, Efficiency and Management Act, to specifically
authorize the Bureau of Reclamation’s water conservation programs. (separately authorized)

Concern over the Administration’s decision to zero out funding for the U.S. Bureau of
Reclamation’s Technical Assistance to States (TATS) Program. (outdated)

#291/#292 Regarding the proposed Agricultural Water Enhancement Program. (enacted)

#295

#296

2009

#276

#277

#279

#280

#281

#282

#283

Concern over budget request for federal funding for water and wastewater treatment, specifically
EPA’s State Revolving Fund (SRF) Capitalization Grants. (combined with #296 and replaced
with #330 — Apr 15, 2011)

Concern with OMB directive to EPA disallowing the use of SRF revenues to repay bonds.
(combined with #295 and replaced with #330 — Apr 15, 2011)

Urging the Congress and Administration to Continue to Recognize State Primacy Regarding Water
Rights and Water Quality Certification in the Federal Licensing of Hydroelectric Projects.
(supplanted by WGA resolution)

Letter commending the American Indian Environmental Office of EPA for its efforts in
establishing the Tribal Water Program Council and expressing a hope that it would “offer an
ongoing opportunity for state-tribal cooperation on issues of mutual interest.” (outdated)

Support for legislation (S. 2751 and H.R. 5136) to create a National Integrated Drought
Information System within the National Oceanic and Atmospheric Administration. (authority
enacted)

Strong support for federal legislation, the National Drought Preparedness Act, to establish a
national policy for drought and coordinate “proactive measures at all levels of government to plan,
prepare and mitigate the serious impacts of drought.” (deferred to WGA resolution)

Support  for  Reclamation’s Water  Conservation  Field Services Program and
“Bridging-the-Headgate” Partnerships. (outdated)

Regarding Federal Non-Tribal Fees in General Adjudications asking the Congress to pass
legislation requiring the Federal government, when a party to a general water rights adjudication,
to pay fees for costs imposed by the state to conduct the proceedings to the same extent as all other
users. (deferred to WGA resolution)

Reiterating strong support for maintaining a thermal band as part of the Landsat Data Continuity
Mission, and the necessary funding. (separately updated)



2008

#262

#268

#269
#270

#271

#273

Support for the U.S. Geological Survey’s Cooperative Water Program (CWP) and opposes any
effort to force the privatization of related USGS services. (separately updated)

The Western States Water Council endorses policy resolutions adopted by the Western Governors’
Association, and will allow these policies to guide the Council in matters relevant to
implementation and potential reauthorization of the Clean Water Act. (deferred to WGA
resolution)

Water Efficiency Standards for Plumbing Products (subsequently enacted)

Reauthorization of the Farm Bill. (reauthorized)

Support for the National Aeronautics and Space Administration’s Landsat Data Continuity Mission
and calling for continued funding to include a thermal infrared sensor. (superceded by 2009
WSWC Position No. 283)

Support for the Nonpoint Source Grant program administered by the U. S. Environmental
Protection Agency under Section 319 of the Clean Water Act. (outdated)
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Tab D — Budget



W S W C Proposed FY15 Budget

Approved Actual Estimated Inc/Exp Estimated Total Proposed % Change from FY2014
Budget FY2014 thru 1/3114 for Remaining FY Income / Expense Budget FY2015 Estimated Expenditures
INCOME Over / -Under
Member States Assessments $ 510,000.00 | $ 480,000.00 | $ 30,000.00 | $ 510,000.00 $ 510,000.00 0.00%
Newsletter $ 4,500.00 | $ 2,700.00 | $ 1,100.00 | $ 3,800.00 $ 3,800.00 0.00%
WGA / WSWC Contracts $ 104,600.00 | $ 55,146.00 | $ 39,587.00 | $ 94,733.00 $ 99,600.00 5.14%
Other Contracts $ - $ 12,000.00 | $ - $ 12,000.00 $ 5,000.00 -58.33%
Corporate Sponsorships $ 5,500.00 | $ - $ 2,000.00 | $ 2,000.00 $ 1,500.00 -25.00%
Symposium (AWMS) $ - $ - $ - $ - $ 10,000.00 100.00%
Symposium (CDWR) $ 16,000.00 | $ 16,000.00 | $ - $ 16,000.00 $ 13,000.00 -18.75%
Symposium (NIDIS) $ - $ - $ - $ - $ -
Symposium (WQ/WQ) $ 10,000.00 | $ - $ - $ - $ 5,000.00 -50.00%
Symposium (WSWC / NARF) $ 25,000.00 | $ 28,619.00 | $ - $ 28,619.00 $ - -100.00%
Symposium Sponsors $ - $ 16,575.00 | $ - $ 16,575.00 $ 3,000.00 -81.90%
Savings Interest $ 4,500.00 | $ 2,304.00 | $ 1,345.00 | $ 3,649.00 $ 4,000.00 9.62%
Other $ - $ - $ - $ - $ -
TOTAL INCOME $ 680,100.00 | $ 613,344.00 | $ 74,032.00 | $ 687,376.00 $ 654,900.00 -4.72%
EXPENSE
Accounting $ 8,100.00 | $ 4,725.00 | $ 3,375.00 | $ 8,100.00 $ 8,700.00 7.41%
Annual & Sick Leave Funding $ 1,500.00 | $ 875.00 | $ 625.00 | $ 1,500.00 $ 1,500.00 0.00%
Audit $ 8,500.00 | $ - $ 8,500.00 | $ 8,500.00 $ - -100.00%
Contingencies $ 5,400.00 | $ 1,948.00 | $ 3,000.00 | $ 4,948.00 $ 5,400.00 9.14%
Contract Services $ 10,000.00 | $ - $ 2,400.00 | $ 2,400.00 $ 10,000.00 0.00%
Equipment Replacement Fund $ 3,000.00 | $ 1,750.00 | $ 1,250.00 | $ 3,000.00 $ 3,000.00 0.00%
Furniture-Equipment $ 2,500.00 | $ 160.00 | $ - $ 160.00 $ 1,500.00 837.50%
Insurance $ 1,000.00 | $ 763.00 | $ - $ 763.00 $ 1,000.00 31.06%
Maintenance Contracts $ 7,500.00 | $ 4,025.00 | $ 2,000.00 | $ 6,025.00 $ 7,500.00 24.48%
Meeting Expenses $ 25,000.00 | $ 5,341.00 | $ 5,000.00 | $ 10,341.00 $ 22,300.00 115.65%
Office Supplies $ 4,000.00 | $ 587.00 | $ 2,400.00 [ $ 2,987.00 $ 3,500.00 17.17%
Payroll Benefits $ 145,000.00 | $ 85,992.00 | $ 60,000.00 | $ 145,992.00 $ 148,000.00 1.38%
Payroll Salaries $ 275,800.00 | $ 159,419.00 | $ 111,000.00 | $ 270,419.00 $ 282,900.00 4.62%
Payroll Taxes $ 23,000.00 | $ 13,502.00 | $ 7,500.00 | $ 21,002.00 $ 24,000.00 14.27%
Pension Management $ 3,500.00 | $ 2,835.00 | $ 650.00 | $ 3,485.00 $ 3,600.00 3.30%
Postage & Freight $ 5,000.00 | $ 2,863.00 | $ 2,000.00 | $ 4,863.00 $ 5,000.00 2.82%
Printing & Reproduction $ 12,000.00 | $ 6,161.00 | $ 3,800.00 | $ 9,961.00 $ 10,000.00 0.39%
Rent Expense $ 34,300.00 | $ 20,063.00 | $ 14,350.00 | $ 34,413.00 $ 35,500.00 3.16%
Reports & Publications $ 5,000.00 | $ 711.00 | $ 4,000.00 | $ 4,711.00 $ 5,000.00 6.13%
Symposium (AWMS) $ - $ - $ - $ - $ 10,000.00 100.00%
Symposium (CDWR) $ 16,000.00 | $ 6,132.00 | $ 7,000.00 | $ 13,132.00 $ 13,000.00 -1.01%
Symposium (NIDIS) $ - $ - $ - $ - $ -
Symposium (WQ/WQ) $ 10,000.00 | $ - $ - $ - $ 5,000.00 100.00%
Symposium (WSWC / NARF) $ 25,000.00 | $ 44,649.00 | $ - $ 44,649.00 $ -
Telephone $ 4,000.00 | $ 1,539.00 | $ 1,300.00 | $ 2,839.00 $ 3,500.00 23.28%
Travel $ 45,000.00 | $ 26,141.00 | $ 17,250.00 | $ 43,391.00 $ 45,000.00 3.71%
TOTALS EXPENSES $ 680,100.00 | $ 390,181.00 | $ 257,400.00 | $ 647,581.00 $ 654,900.00 1.13%
NET RESERVE GAIN(LOSS) $ - $ 39,795.00 $ -

Full dues from 17 states

a B WON =

NOAA contract

Memo entries only -- projected income equals projected expense
Management subcommittee approved change to biannual audit
Current year decision to break out
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Accrual Basis

Western States Water Council

Pro Forma Balance Sheet
As of March 31, 2014

Mar 31, 14
ASSETS
Current Assets
Checking/Savings
1000 - Cash
1030 - Wells Fargo 13,574.20
1050 - Petty Cash 240.98
1130 - Investments Assess 509,337.76
1140 - Leave Payout Sinking Fund 123,102.47
1150 - Equip Replacement Fund 37,242.82
Total 1000 - Cash 683,498.23
Total Checking/Savings 683,498.23
Other Current Assets
1300 - Prepaid Expenses
1310 - Insurance 676.04
1320 - Postage 200.00
Total 1300 - Prepaid Expenses 876.04
Total Other Current Assets 876.04
Total Current Assets 684,374.27
Fixed Assets
1500 - Fixed Assets
1505 - Purchase amount 57,516.92
1510 - Accumulated Depreciation (46,819.41)
Total 1500 - Fixed Assets 10,697.51
Total Fixed Assets 10,697.51
Other Assets
1800 - Deposits 2,807.51
1900 - Amt for Compensated Absences 142,077.51
Total Other Assets 144,885.02
TOTAL ASSETS 839,956.80
LIABILITIES & EQUITY
Liabilities
Current Liabilities
Other Current Liabilities
2200 - Payroll Liabilities
2220 - FICA 632.45
2230 - FICAE 633.11
2240 - FITW 1,060.00
2260 - MEDI 147.92
2270 - MEDIE 147.92
2280 - SITW 1,006.00
2290 - SUTA 269.47
2310 - AD&D 23.88
2320 - CU Savings 100.00
2330 - Dental 319.22
2340 - Disability 162.61
2350 - Life 315.32
2360 - Medical 7,750.46
2370 - Pension 3,677.86
2380 - Pension Loans 80.00
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11:53 AM Western States Water Council

03/25/14 Pro Forma Balance Sheet
Accrual Basis As of March 31, 2014
Mar 31, 14
2390 - PrePaid P/R Liabilities (4,473.08)
2395 - Workers Comp Ins 95.73
Total 2200 - Payroll Liabilities 11,948.87
Total Other Current Liabilities 11,948.87
Total Current Liabilities 11,948.87
Long Term Liabilities
2500 - Oblig for Compensated Absences 132,077.51
2520 - Current Yr Budget Offset / Comp 1,125.00
2550 - HRA - Willardson 1,251.76
2600 - Investment in Fixed Asset
2605 - Current value 48,015.44
2610 - Adjust for depreciation (46,819.41)
Total 2600 - Investment in Fixed Asset 1,196.03
2670 - Current Yr Budget Offset / F/IA 2,250.00
Total Long Term Liabilities 137,900.30
Total Liabilities 149,849.17
Equity
3900 - Retained Earnings 522,335.81
Net Income 167,771.82
Total Equity 690,107.63
TOTAL LIABILITIES & EQUITY 839,956.80
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Accrual Basis

Ordinary Income/Expense
Income
4000 - Revenues
4100 - Member States Assessments
4200 - Newsletter
4400 - WGA /| WSWC Contracts
4402 - WGA / DOE Grant

4400 - WGA /| WSWC Contracts - Oth...
Total 4400 - WGA / WSWC Contracts

4550 - Council Meeting Sponsors
4600 - Miscellaneous Income
4800 - Interest Income

4810 - Savings

4820 - Sinking Fund

4830 - Equipment Fund

4800 - Interest Income - Other

Total 4800 - Interest Income
Total 4000 - Revenues

Total Income

Expense
6010 - Contingencies
6020 - Contracted Services
6030 - Equip Replacement Fund
6040 - Furniture & Equipment
6060 - Insurance
6090 - Annual & Sick Leave Funding
6110 - Maintenance Contracts
6160 - Meetings & Arrangements
6300 - Office Supplies
6400 - Payroll - Salaries
6490 - Payroll Taxes & Benefits
6500 - Benefits
6510 - Dental Insurance
6520 - Life Insurance
6530 - LT Disability Insurance
6540 - Medical Insurance
6550 - Pension Plan
6500 - Benefits - Other

Total 6500 - Benefits

6600 - Taxes
6610 - FICAE
6630 - MEDIE
6640 - SUTA
6650 - Worker's Comp
6600 - Taxes - Other

Total 6600 - Taxes

Total 6490 - Payroll Taxes & Benefits

Western States Water Council

Pro Forma Profit & Loss Budget Performance

March 2014
Mar 14 Budget Jul '13 - Mar 14 YTD Budget Annual Budget
0.00 480,000.00 510,000.00 510,000.00
600.00 375.00 3,300.00 3,375.00 4,500.00
0.00 83,602.82
0.00 8,716.67 0.00 78,449.99 104,600.00
0.00 8,716.67 83,602.82 78,449.99 104,600.00
500.00 458.33 500.00 4,125.01 5,500.00
0.00 12,000.00
0.00 2,048.64
0.00 414.36
0.00 123.87
0.00 375.00 0.00 3,375.00 4,500.00
0.00 375.00 2,586.87 3,375.00 4,500.00
1,100.00 9,925.00 581,989.69 599,325.00 629,100.00
1,100.00 9,925.00 581,989.69 599,325.00 629,100.00
0.00 450.00 2,499.21 4,050.00 5,400.00
0.00 833.33 0.00 7,500.01 10,000.00
250.00 250.00 2,250.00 2,250.00 3,000.00
0.00 208.33 160.25 1,875.01 2,500.00
0.00 763.00 1,000.00 1,000.00
125.00 125.00 1,125.00 1,125.00 1,500.00
0.00 625.00 4,230.28 5,625.00 7,500.00
158.17 5,658.08 8,000.00 25,000.00
0.00 333.33 662.40 3,000.01 4,000.00
21,634.46 22,983.33 203,920.87 206,850.01 275,800.00
247.32 2,885.40
30.50 274.50
162.41 1,517.54
6,536.50 69,603.58
3,677.86 34,666.51
0.00 12,083.33 0.00 108,750.01 145,000.00
10,654.59 12,083.33 108,947.53 108,750.01 145,000.00
1,341.35 12,643.11
313.70 2,956.85
86.54 395.61
95.73 1,286.62
0.00 1,916.67 0.00 17,249.99 23,000.00
1,837.32 1,916.67 17,282.19 17,249.99 23,000.00
12,491.91 14,000.00 126,229.72 126,000.00 168,000.00
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6700 - Pension Management
6750 - Postage & Freight
6780 - Printing & Reproduction
6800 - Professional Fees

6810 + Accounting

6830 - Auditing

Total 6800 - Professional Fees
6850 - Rent
6890 - Reports & Publications

7020 - Telephone
7040 - Travel

Total Expense

Net Ordinary Income

Other Income/Expense
Other Income
8800 - Symposium Income
8820 - CDWR
8840 - NARF
8870 - WQ/WQ
8890 - Sponsors

Total 8800 - Symposium Income

Total Other Income

Other Expense
9100 - Symposium Expenses
9120 - CDWR
9140 - NARF
9170 - WQ/WQ

Total 9100 - Symposium Expenses
Total Other Expense
Net Other Income

Net Income

Western States Water Council

Pro Forma Profit & Loss Budget Performance

March 2014
Mar 14 Budget Jul '13 - Mar 14 YTD Budget Annual Budget
0.00 291.67 3,275.05 2,624.99 3,500.00
0.00 416.67 3,859.01 3,749.99 5,000.00
0.00 1,000.00 6,160.30 9,000.00 12,000.00
0.00 675.00 5,400.00 6,075.00 8,100.00
0.00 0.00 8,500.00 8,500.00
0.00 675.00 5,400.00 14,575.00 16,600.00
2,646.35 2,858.33 25,573.15 25,725.01 34,300.00
0.00 416.67 841.80 3,749.99 5,000.00
0.00 333.33 1,778.31 3,000.01 4,000.00
4.98 3,750.00 30,244.34 33,750.00 45,000.00
37,310.87 49,549.99 424,630.77 463,450.03 629,100.00
(36,210.87) (39,624.99) 157,358.92 135,874.97 0.00
0.00 0.00 16,000.00 16,000.00
0.00 28,619.00 25,000.00 25,000.00
0.00 0.00 10,000.00
0.00 32,574.83
0.00 61,193.83 41,000.00 51,000.00
0.00 61,193.83 41,000.00 51,000.00
0.00 6,131.53 16,000.00 16,000.00
0.00 44,649.40 25,000.00 25,000.00
0.00 0.00 10,000.00
0.00 50,780.93 41,000.00 51,000.00
0.00 50,780.93 41,000.00 51,000.00
0.00 10,412.90 0.00 0.00
(36,210.87) (39,624.99) 167,771.82 135,874.97 0.00
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WESTERN '
GOVERNORS' Water Resource Management in the West

ASSOCIATION
A. BACKGROUND

1. The scarce nature of water in the West makes it a crucial resource for the communities,
industries, habitats, and farms it supports. Clean, reliable water supplies are essential to
maintain and improve quality of life.

2. States are the primary authority for allocating, administering, protecting, and
developing water resources, and they are primarily responsible for water supply
planning within their boundaries. States have the ultimate say in the management of
their water resources and are best suited to speak to the unique nature of Western water
law and hydrology.

3. Many communities in the West anticipate challenges in meeting future water demands.
Supplies are nearly fully allocated in many basins across the West, and increased
demand from population growth, economic development, and extreme weather and fire
events places added stress on those limited water resources. Sustainability of our
natural resources, specifically water, is imperative to the foundations upon which the
West was developed. Growth and development can only continue upon our
recognition of continued state stewardship of our unique resources and corresponding
responsibilities.

4. Strong state, regional and national economies require reliable deliveries of good-quality
water, which in turn depend on adequate infrastructure for water and wastewater.
Investments in water infrastructure also provide jobs and a foundation for long-term
economic growth in communities throughout the West. Repairs to aging infrastructure
are costly and often subject to postponement.

5. Western Governors recognize the essential role of partnership with federal agencies in
Western water management and hope to continue the tradition of collaboration between
the states and federal agencies.

6. Tribal governments and Western states also share common water resource management
challenges. The Western Governors Association and Western States Water Council have
had a long and productive partnership with tribes, working to resolve water rights
claims.

Western Governors’ Association 1of6 Policy Resolution 2014 - 03



B. GOVERNORS’ POLICY STATEMENT

1. State Primacy in Water Management: As the preeminent authority on water
management within their boundaries, states have the right to develop, use, control and
distribute the surface water and groundwater located within their boundaries, subject to
international treaties and interstate agreements and judicial decrees.

a. Federal Recognition of State Authority: The federal government has long
recognized the right to use water as determined under the laws of the various states;
Western Governors value their partnerships with federal agencies as they operate
under this established legal framework.

Nothing in any act of Congress or Executive Branch regulatory action should be
construed as affecting or intending to affect states” primacy over the allocation and
administration of their water resources.

Reauthorization of the Water Resources Development Act, proposed federal surplus
water rulemakings, and/or storage reallocation studies should recognize and defer to
the states’ legal right to allocate, develop, use, control, and distribute their waters,
including but not limited to state storage and use requirements.

b. Managing State Waters for Environmental Purposes: States and federal agencies
should coordinate efforts to avoid, to the extent possible, the listing of water-
dependent species under the Endangered Species Act (ESA). When ESA listings
cannot be avoided, parties should promote the use of existing state tools, such as
state conservation plans and in-stream flow protections, to conserve and recover
species.

2. Infrastructure Needs: Aging infrastructure cannot be ignored; infrastructure
investments are essential to our nation’s continued economic prosperity and
environmental protection, and they assist states in meeting federally-mandated
standards.

a. Federal Support for Infrastructure Investment: Congress should provide adequate
support for the Clean Water Act (CWA) and Safe Drinking Water Act (SDWA) State
Revolving Funds. Further, Congress should fully utilize the receipts accruing to the
Reclamation Fund for their intended purpose in the continuing conservation,
development and wise use of western resources to meet Western water-related
needs, including the construction of Congressionally-authorized Bureau of
Reclamation rural water projects and facilities that are part of a Congressionally-
authorized Indian water rights settlement.
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Congress should reauthorize Water Resource Development Act (WRDA) legislation
on a regular schedule and include adequate funding so all projects and studies
authorized in WRDA can be completed in a timely manner.

Congress also should consider facilitating greater investment in water infrastructure,
utilizing such tools as loan guarantees, revolving funds, infrastructure banks and
water trust funds.

Capital budgeting and asset management principles should be used to determine
funding priorities based on long-term sustainability and not annual incremental
spending choices. It should be accompanied by dedicated sources of funding with
appropriate financing, cost-sharing, pricing and cost recovery policies.

b. Alternatives to Direct Federal Investment: Federal and state policymakers should
also consider other tools to promote investment in water infrastructure and reduce
financing costs, including: public-private partnerships; bond insurance; risk pooling;
and credit enhancements.

Congress should remove the state volume caps for private activity bonds used for
water and wastewater projects, provide guaranteed tax-exempt status for bonds
issued by state or local agencies to finance water infrastructure, provide loan
guarantees, and otherwise support and encourage alternatives to direct federal
investment of limited general funds.

c. Hydropower: Congress and the Administration should authorize and implement
hydropower projects and programs that enhance renewable electric generation
capacity and promote economic development through streamlined permitting
processes, while appropriately protecting environmental resources.

d. Infrastructure Planning and Permitting: Infrastructure planning and permitting
guidelines, rules and regulations should be coordinated, streamlined and sufficiently
flexible to: 1) allow for timely decision-making in the design, financing and
construction of needed infrastructure; 2) account for regional differences; 3) balance
economic and environmental considerations; and 4) minimize the cost of
compliance.

3. Western States Require Innovative and Integrated Water Management. Western
Governors believe solutions to water resource challenges require an integrated approach
within states and with federal, tribal and local partners. Water resource planning should
occur within a framework that preserves states” authority to manage water through
policies which recognize state law and the financial, environmental and social values of
the water resource to citizens of the western states today and in the future.
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a. Water Transfers: Western Governors recognize the potential benefits of market-
based water transfers, meaning voluntary sales or leases of water rights. The
Governors support water transfers that avoid or mitigate damages to agricultural
economies and communities while preventing injury to other water rights.

b. Energy Development: Western Governors recognize that energy development and
electricity generation may create new water demands. Western Governors
recommend increased coordination across the energy and water management
communities, and support ongoing work to assess the interconnection of energy and
water through the Regional Transmission Expansion Planning Project for the
Western interconnection and similar efforts.

c. Conservation and Efficiency: Western Governors encourage adoption of strategies
to sustain water resources and make existing water supplies go further in light of
diminished water resources and declining and inconsistent snowpack, including the
use of water conservation, water reuse and recycling, desalination and reclamation
of brackish waters, and reductions in per capita water use. The Governors encourage
the use of and research into promising water-saving strategies.

d. Local Watershed Planning: Western Governors encourage federal agencies and
Congress to provide resources such as technical support to states and local
watershed groups. States can choose to empower these watershed groups to deal
with local water issues associated with water quality, growth and land management
as best complements state water needs.

e. Intergovernmental Collaboration and Conflict Resolution: Western Governors
support the negotiated settlement of interstate water disputes, Indian water rights
claims, and other federal water needs and claims, the settlement of which are in the
best interest of Western states.

f. State-Federal Coordination: Western Governors recognize the important role of
federal agencies in advancing sound water resource management in the Western
states. Governors appreciate the efforts of federal agencies to coordinate water-
related activities, particularly through the Western States Water Council, and
support the continuation of these key state-federal partnerships.

4. Western States Need Reliable Water Resource Information: Basic information on the
status, trends and projections of water resource availability is essential to sound water
management.

a. Basic Water Data: Western Governors support the U.S. Geological Survey’s

Cooperative Water Program and National Streamflow Information Program (NSIP),
the Natural Resources Conservation Service’s Snow Survey and Water Supply
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Forecasting Program, the National Oceanic and Atmospheric Administration’s
weather and hydrology-related data collection, monitoring, and drought information
programs, and the National Aeronautics and Space Administration’s National Land
Imaging (Landsat) Program with its thermal infrared sensor. Western Governors
support federal efforts to coordinate water data gathering and information programs
across multiple agencies.

b. Drought Information and Planning: Western Governors encourage federal agencies
to partner with states in the gathering, coordination and effective dissemination of
drought-related data between the federal government and states. The National
Integrated Drought Information System (NIDIS) is a successful model of state-
federal collaboration in the development of information services.

i.  Governors recommend Congressional reauthorization of the NIDIS program,
particularly with respect to implementation of regional drought early warning
systems.

ii.  Governors support a comprehensive national policy that promotes a
coordinated and integrated approach to future drought, including improved
forecasting and monitoring, drought preparedness and planning, and efficient
delivery of drought programs.

iii. ~ Governors believe that drought preparedness and contingency plans — created
through partnerships of states, federal agencies and local communities —
provide a proactive approach to addressing drought.

c. Extreme Weather Events Planning: Western Governors recognize the significant
potential impacts of extreme weather variability and change on water supplies.
Western Governors urge Congress and the Administration to work closely with
states and other resource managers to improve predictive and adaptive capabilities
for extreme weather variability and related impacts.

d. Water Data Exchange: The Western Governors” Association and the Western States
Water Council have worked together to create the Water Data Exchange, an online
portal that will enable states to share their water data with each other, federal
agencies, and the public via a common platform. The Governors encourage the use
of state water data in planning for both the public and private sectors.

C. GOVERNORS’ MANAGEMENT DIRECTIVE

1. The Governors direct the WGA staff, where appropriate, to work with Congressional
committees of jurisdiction and the Executive Branch to achieve the objectives of this
resolution including funding, subject to the appropriation process, based on a
prioritization of needs.
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2. Furthermore, the Governors direct WGA staff to develop, as appropriate and timely,
detailed annual work plans to advance the policy positions and goals contained in this
resolution. Those work plans shall be presented to, and approved by, Western
Governors prior to implementation. WGA staff shall keep the Governors informed, on a
regular basis, of their progress in implementing approved annual work plans.
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WESTERN

Western Governors’ Association
Policy Resolution 2014 - 04

GOVERNORS' Water Quality in the West
ASSOCIATION

A.

B.

BACKGROUND

Clean water is essential to strong economies and quality of life. In most of the West,
water is a scarce resource that must be managed with sensitivity to social,
environmental, and economic values and needs. Because of their unique understanding
of these needs, states are in the best position to manage the water within their borders.

States have federally-recognized authority to manage and allocate water within their
boundaries. The Clean Water Act (CWA) Section 101(g) expressly says that “the
authority of each state to allocate quantities of water within its jurisdiction shall not be
superseded, abrogated, or otherwise impaired by this Act.”

States and the Environmental Protection Agency (EPA) work together as co-regulators
under the CWA and the Safe Drinking Water Act (SDWA). The U.S. Congress has
provided for, by statute, the authority for states to obtain approval to implement certain
federal program responsibilities. When a state has been approved to implement a
program and the state is meeting minimum program requirements, the role of federal
agencies like EPA should be funding, technical assistance and research support. States
should be free to develop, implement and enforce those requirements using an approach
that makes sense in their specific jurisdiction, subject to the minimum requirements of
the federal acts.

The CWA was last reauthorized in 1987; attempts to reauthorize the Act since then have
failed. Current federal regulations, guidance and programs pertaining to the CWA do
not always recognize the specific conditions and needs of most of the West, where water
is scarce and even wastewater becomes a valuable resource to both humans and the
environment. The West includes a variety of waters; small ephemeral washes, large
perennial rivers, effluent-dependent streams, and wild, scenic rivers. In addition to
natural rivers, streams and lakes, there are numerous man-made reservoirs, waterways
and water conveyance structures. States need more flexibility to determine how to best
manage these varying resources.

GOVERNORS’ POLICY STATEMENT

Clean Water Act (CWA)

1.

State Authority and Implementation of CWA: States have jurisdiction over water
resource allocation decisions and are responsible for how to balance state water resource
needs within CWA objectives. New regulations, rulemaking, and guidance should
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recognize this state authority.

a) CWA Jurisdiction: Western Governors urge EPA and the Corps to engage the states
as co-regulators and ensure that state water managers have a robust and meaningful
voice in the development of any rule regarding CWA jurisdiction, particularly in the
early stages of development before irreversible momentum precludes effective state
participation.

b) Total Maximum Daily Loads (TMDLs)/Adaptive Management: States should have
the flexibility to adopt water quality standards and set total maximum daily loads
(TMDLs) that are tailored to the specific characteristics of Western water bodies,
including variances for unique state and local conditions.

c) Anti-degradation: CWA Section 303 gives states the primary responsibility to
establish water quality standards (WQS) subject to EPA oversight. Given the states’
primary role in establishing WQS, EPA should directly involve the states in the
rulemaking process for any proposed changes to its existing regulations. Before
imposing new anti-degradation policies or implementation requirements, EPA
should document the need for new requirements and strive to ensure that new
requirements do not interfere with sound existing practices.

d) Groundwater: States have exclusive authority over the allocation and
administration of rights to use groundwater located within their borders and are
primarily responsible for allocating, protecting, managing, and otherwise controlling
the resource. The regulatory reach of the CWA was not intended to, and should not,
be applied to the management and protection of groundwater resources. The federal
government should not develop a groundwater quality strategy; instead, it must
recognize and respect state primacy, reflect a true state-federal partnership, and
comply with current federal statutory authorities.

2. Permitting: Actions taken by EPA in its CWA permitting processes should not impinge
upon state authority over water management or the states” responsibility to implement
CWA provisions.

a) State Water Quality Certification: Section 401 of the CWA requires applicants for a
federal license to secure state certification that potential discharges from their
activities will not violate state water quality standards. Section 401 of the CWA is
operating as it should and states” mandatory conditioning authority should be
retained without amendment.

b) General Permits: Reauthorization of the CWA must reconcile the continuing

administrative need for general permits with the site-specific permitting
requirements under the CWA. EPA should promulgate rules and guidance that
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better support the use of general permits where it is more effective to permit groups
of dischargers rather than individual dischargers.

c) Water Transfers: Water transfers that do not involve the addition of a pollutant
have not been subject to the permitting requirements of the CWA’s National
Pollutant Discharge Elimination System (NPDES). States already have authority to
address the water quality issues associated with transfers. Western Governors
believe that transporting water through constructed conveyances to supply
beneficial uses should not trigger NPDES permit requirements simply because the
source and receiving water contain different chemical concentrations and physical
constituents. Western Governors generally support EPA’s current water transfers
rule, which exempts water transfers between waters of the United States from
NPDES permitting requirements.

d) Pesticides: Western Governors generally support the primary role of the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA) in regulating agriculture and
public health related pesticide applications to waters of the U.S. and will seek state-
based solutions that complement rather than duplicate FIFRA in protecting water
supplies.

3. Nonpoint Source Pollution: Nonpoint source pollution requires state watershed-
oriented water quality management plans, and federal agencies should collaborate with
states to carry out the objectives of these plans. The CWA should not supersede other
ongoing federal, state and local nonpoint source programs. Federal water policies must
recognize that state programs enhanced by federal efforts could provide a firm
foundation for a national nonpoint source policy that maintain the non-regulatory and
voluntary nature of the program. In general, the use of point source solutions to control
nonpoint source pollution is also ill-advised.

a) Forest Roads: Stormwater runoff from forest roads has been managed as a nonpoint
source of pollution under EPA regulation and state law since enactment of the CWA.
Western Governors are concerned about efforts to treat forest roads as point sources
under the NPDES program and support solutions that are consistent with the long-
established treatment of forest roads as nonpoint sources, provided that forest roads
are treated equally across ownership within each state.

b) Nutrient Pollution: Nitrogen and phosphorus (nutrient) pollution is a significant
cause of water quality impairment across the nation, and continued cooperation
between states and EPA is needed. However, nutrients produced by non-point
sources fall outside of NPDES jurisdiction and should not be treated like other
pollutants that have clear and consistent thresholds over a broad range of aquatic
systems and conditions.

States should be allowed sufficient flexibility to utilize their own incentives and
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authorities to establish standards and control strategies to address nutrient pollution,
rather than being forced to abide by one-size-fits-all federal numeric criteria.
Successful tools currently in use by states include best management practices,
nutrient trading, controlling other water quality parameters, and other innovative
approaches.

4. CWA Reauthorization: The Western Governors support reauthorization of the CWA,
provided that it recognizes the unique hydrology and legal framework in Western
states. Further, any CWA reauthorization should include a new statement of purpose to
encourage the reuse of treated wastewater to reduce water pollution and efficiently
manage water resources.

5. Good Samaritan Legislation: Congress should enact a program to protect volunteering
remediating parties who conduct authorized remediation of abandoned hardrock mines
from becoming legally responsible under the CWA and/or the Comprehensive
Environmental Response, Compensation, and Liability Act for any continuing
discharges after completion of a remediation project, provided that the remediating
party — or “Good Samaritan” — does not otherwise have liability for that abandoned
mine or inactive mine site.

1. Stormwater (Wet Weather) Pollution: In the West, stormwater discharges to ephemeral
streams in arid regions pose substantially different environmental risks than do the
same discharges to perennial surface waters. The Western Governors emphasize the
importance of state primacy in water management, including management of ephemeral
streams. State water agencies are well-equipped to provide tailored approaches that
reflect the unique management needs of ephemeral streams.

2. State-Tribal Coordination: Western Governors endorse government-to-government
cooperation among the states, tribes and EPA in support of effective and consistent
CWA implementation. While retaining the ability of the Governors to take a leadership
role in coordination with the tribes, EPA should promote effective consultation,
coordination, and dispute resolution among the governments, with emphasis on lands
where tribes have treatment-as-state status under Section 518 of the CWA.

Safe Drinking Water Act (SDWA)

3. Federal Assistance in Meeting SDWA Standards: Western Governors believe that the
SDWA and its standards for drinking water contaminants have been instrumental in
ensuring safe drinking water supplies for the nation. It is essential that the federal
government, through EPA, provide adequate support to the states and water systems to
meet federal requirements. Assistance is particularly needed for small and rural
systems, which often lack the resources needed to comply with federal treatment
standards.
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Drinking Water Standards: Contaminants such as arsenic, chromium, perchlorate and
fluoride often occur naturally in the West. Western Governors support EPA technical
assistance and research to improve both the efficiency and affordability of treatment
technologies for these contaminants. In any drinking water standards that the EPA may
revise or propose for these and other contaminants, including disinfection byproducts,
EPA should consider the disproportionate impact that such standards may have on
Western states and give special consideration to feasible technology based on the
resources and needs of smaller water systems.

Risk Assessments: Analysis of the costs of treatment for drinking water contaminants
should carefully determine the total costs of capital improvements, operation and
maintenance when determining feasible technology that can be applied by small
systems. These costs should be balanced against the anticipated human health benefits
before implementing or revising drinking water standards.

Emerging Contaminants/Pharmaceuticals: The possible health and environmental
impacts of emerging contaminants and pharmaceuticals are of concern to Western
Governors. Although states have existing authorities to address possible risks
associated with emerging contaminants and pharmaceuticals, there is a need for more
reliable science showing impacts on human health as more information regarding these
contaminants becomes available.

Hydraulic Fracturing: States currently employ a range of effective programmatic
elements and regulations to ensure that hydraulic fracturing does not impair water
quality, including but not limited to requirements pertaining to well permitting, well
construction, the handling of exploration and production waste fluids, the closure of
wells, and the abandonment of well sites.

Federal efforts to study the potential impacts of hydraulic fracturing on water quality
should leverage state knowledge, expertise, policies, and regulations. Such efforts
should also be limited in scope, based upon sound science, and driven by the states.
Western Governors oppose efforts that would diminish the primary and exclusive
authority of states over the allocation of water resources necessary for hydraulic
fracturing.

Compliance with Federal Water Quality and Drinking Water Requirements

8.

State Revolving Funds: Western Governors support EPA’s Clean Water State
Revolving Fund (SRF) and Drinking Water SRF as important tools that help states and
local communities address related water infrastructure needs and comply with federal
water quality and drinking water requirements. Western Governors also urge Congress
and the Administration to ensure that the SRF Programs provide greater flexibility and
fewer restrictions on state SRF management.
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10.

11.

Restoring and Maintaining Lakes and Healthy Watersheds: Historically, the Section
314 Clean Lakes Program and the Section 319 Nonpoint Source Management Program
provided states with critical tools to restore and maintain water quality in lakes and
watersheds. Western Governors urge the Administration and Congress to support these
programs. Such support should not come at the expense of other federal watershed
protection programs.

EPA Support and Technical Assistance: The federal government through EPA should
provide states and local entities with adequate support and technical assistance to help
them comply with federal water quality and drinking water requirements. EPA should
also collaborate with states to identify priority areas and focus on programs that provide
the largest public health and environmental benefits.

EPA Grant Funding for Primary Service: Rural Water Programs: Some rural
communities still lack basic water and sanitary services needed to assure safe, secure
sources of water for drinking and other domestic needs. Adequate federal support,
including but not limited to the Rural Utilities Service programs of the Department of
Agriculture and State Revolving Funds through EPA, are necessary to augment state
resources.

Water Quality Monitoring and Data Collection

12.

Water Data Needs: Western water management is highly dependent upon the
availability of data regarding both the quality and quantity of surface and ground
waters. EPA should provide support to the states in developing innovative monitoring
and assessment methods, including making use of biological assessments, sensors and
remote sensing, as well as demonstrating the value to the states of the national
probabilistic aquatic resource surveys.

GOVERNORS’ MANAGEMENT DIRECTIVE

The Governors direct the WGA staff, where appropriate, to work with Congressional
committees of jurisdiction and the Executive Branch to achieve the objectives of this
resolution including funding, subject to the appropriation process, based on a
prioritization of needs.

Furthermore, the Governors direct WGA staff to develop, as appropriate and timely,
detailed annual work plans to advance the policy positions and goals contained in this
resolution. Those work plans shall be presented to, and approved by, Western
Governors prior to implementation. WGA staff shall keep the Governors informed, on a
regular basis, of their progress in implementing approved annual work plans.
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National Drought Resilience Partnership

As part of the President’s Climate Action Plan, the Administration is launching a National Drought
Resilience Partnership (the Partnership). The Partnership will make it easier for communities to access
the drought assistance they need by promoting strong partnership and information sharing at all levels
of government. It will also build on existing efforts to provide States, Tribes and local communities risk-
informed decision making tools for drought preparedness planning. Participating agencies include the
National Oceanic and Atmospheric Association (NOAA), the United States Department of Agriculture
(USDA), the Department of the Interior (DOI), Assistant Secretary for the Army Civil Works (ASA-CW),
the Federal Emergency Management Agency (FEMA), the Environmental Protection Agency (EPA), and
the Department of Energy (DOE).

The 2012 drought had an adverse effect on more than two-thirds of the continental United States and
carried an estimated cost of $30 billion to the agricultural sector alone. During the summer and fall of
that year, wildfires in the western half of the country, which were heavily influenced by drought,
resulted in estimated costs of $1 billion (http://www.ncdc.noaa.gov/billions/events). During a series of
public listening sessions in 2012, including the National Drought Forum, stakeholders recommended
that Federal policies for drought needed to be better aligned and there was a need to help communities
navigate the number of Federal agencies.

The Partnership aims to align Federal drought polices across the government and help communities
manage the impact of drought by linking information (monitoring, forecasts, outlooks, and early
warnings) with drought preparedness and long-term resilience strategies in critical sectors such as
agriculture, municipal water systems, energy, recreation, tourism and transportation. Senior agency
officials have been named to the Partnership and a singular point of contact has been identified who can
direct and help communities seeking long-term drought planning and technical assistance navigate the
various Federal agencies and programs.

The Partnership will serve as an early model for the Council on Climate Preparedness and Resilience,
established by the President’s Executive Order on Preparing the United States for the Impacts of Climate
Change, to modernize Federal programs and identify opportunities to support and encourage resilience
investments by States, Tribes and local communities.

Immediate and early efforts of the Partnership will focus on Federal policy coordination. Actions to be
completed within Fiscal Year 2014 include:

1. Federal Points of Contact: At the national level, Partnership agencies will identify single policy
points of contact for drought to facilitate transparency regarding agency roles and responsibilities,
connect available expertise, and help align Federal policy. Further, each agency will contribute to a
National Drought Implementation Working Group for the Partnership that will work with the
National Integrated Drought Information System (NIDIS) Executive Committee and others to align
Federal agencies around their individual roles in drought planning and risk mitigation.

2. Drought Preparedness and Water Resources Planning: The Partnership will undertake a pilot effort
in a vulnerable watershed with Tribal, State, and local government representatives, key Federal
agencies, and private sector representatives to develop a model plan or approach for building
drought preparedness and resilience. The pilot will aid these various entities with long-term drought




planning by connecting them with the appropriate Federal preparedness efforts as is necessary. It
will also model the ability of diverse water users and interests to prepare and implement a
community or watershed-based drought preparedness program. The pilot will identify obstacles to
community drought preparedness and will provide the Partnership with feedback on its successes
and areas that need improvement.

3. Interactive Clearinghouse: The Partnership will collaborate to organize a web based “front door”
clearinghouse of Federal government drought recovery and assistance programs. The clearinghouse
will link to other planning and preparedness resources and information (such as drought.gov) to
support stakeholders in their efforts to manage future drought impacts. The clearinghouse portal
will incorporate existing web portals to the extent practicable.

4. Increase Frequency and Regional Specificity of Drought Outlook Forums: The Partnership will
contribute to the NIDIS Drought Outlook forums that integrate the best information from various
experts on current drought conditions and impacts, national climate trends, and water supply and
wildfire conditions. A high priority will be given to those areas where drought early warning systems
and indicators show that drought conditions are developing or intensifying.

5. Coordinate a National Soil Moisture Network: The Partnership will participate in efforts underway to
better organize ongoing soil moisture monitoring in support of decision-making for water supply and
infrastructure, agriculture, fire risk management, and ecosystem health, to support Tribes, States,
and local communities.

This Partnership will further the goals set forth in the President’s Climate Action Plan while
strengthening our Nation’s preparedness and resilience to drought. For more information, please visit
http://drought.gov/drought/ to email the Partnership or contact (202) 564-8086.




Frequently Asked Questions

National Drought Resilience Partnership
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Q. What is the National Drought Resilience Partnership?

A. The National Drought Resilience Partnership (NDRP, or the Partnership) is a partnership made up of
Federal departments and agencies that have roles or responsibilities in planning for and/or responding
to drought. The purpose of the Partnership is to harness and coordinate distinct efforts by individual
agencies already underway to assist in building resilience to drought on the ground. Two distinct roles
are envisioned: one, as a policy coordinating body, and two, as an entity to align Federal agencies
around their individual roles in drought planning and risk mitigation. This will help the Federal
government to deliver Federal expertise and resources to facilitate community preparedness and
strengthen the Nation’s resilience to drought.

Q. Which Federal agencies are involved in the National Drought Resilience Partnership?
A: The Federal agencies/departments involved in the Partnership are:
e United States Department of Agriculture (USDA)
e Department of the Interior (DOI)
e Department of Commerce — National Oceanic and Atmospheric Administration (NOAA)
e Environmental Protection Agency (EPA)
e Assistant Secretary of the Army — Civil Works (ASA-CW)
e Department of Energy (DOE)
e Federal Emergency Management Agency (FEMA)

Q. Why do we need a National Drought Resilience Partnership?

A. The drought in 2012 affected nearly two-thirds of the country and resulted in nearly $30 billion in
agricultural impacts alone. Impacts were also felt by communities through losses due to reduced water
and energy resources, recreation revenue, increased wildfires, and dust-borne diseases, among others.
Climate change is likely to exacerbate the length and severity of droughts in many regions of the United
States. There will also be long-term reductions in water availability in some parts of the United States.
The need for a Partnership as a policy coordinating body and as a mechanism to facilitate access to
Federal programs was identified from feedback we gained during public listening sessions conducted
during the drought of 2012 and the National Drought Forum in late 2012.

Q. Who is calling for a National Drought Resilience Partnership?

A. There have been many requests for a more cohesive “front door” to engage the Federal government
for both drought assistance and preparedness planning. These requests have come from participants of
the 2012 National Drought Forum (NDF), as well as from Congress, governors and states, businesses,
and local communities. For example, during the NDF listening sessions, Federal agencies heard from a
variety of interests on the role that improved Federal coordination could play in addressing the needs of
States, Tribes, businesses and communities facing drought(s). The Partnership is designed to improve
our understanding and coordination of existing capabilities and networks, to better support decisions
that improve drought preparedness and risk management over the long-term.

Q. How does the National Drought Resilience Partnership relate to the President’s Climate Action
Plan?

A. The Partnership is one of many specific actions identified under the President’s Climate Action Plan to
help the nation prepare for the impacts of climate change. While droughts are natural weather
phenomena, we also recognize that climate change has already begun to exacerbate the severity and
duration of severe weather in some regions of the United States. Major events with economic and
environmental impacts, such as the 2012 drought and its long-term effects, offer lessons on planning
and practices for anticipating, managing, and reducing future risks.



Additionally, President Obama signed an Executive Order on November 1, 2013 entitled “Preparing the
United States for the Impacts of Climate Change.” This Executive Order established a Resilience Council
composed of many Federal agencies that will develop and recommend Federal actions related to climate
preparedness and resilience, as well as support similar action at State, Tribal, and local levels of
government. The Partnership is an early model of the type of coordination efforts that the Executive
Order seeks to promote. Drought planning is a natural entry point for the kind of information that many
stakeholders need, and therefore the Partnership is uniquely positioned to contribute recommendations
to the Resilience Council.

Q. Does the National Drought Resilience Partnership envision or plan to propose any changes to the
involvement of the Federal government in water rights or allocations?

A. No. The Partnership is a vehicle for better collaboration within the Federal government and between
the Federal government, States, Tribes, and local communities. The sovereign rights of states for the
allocation of water within their boundaries remains a fundamental principle as we move forward.

Q. What is the relationship between the National Drought Resilience Partnership and the National
Disaster Recovery Framework?

A. The National Disaster Recovery Framework (NDRF) is a guide that enables effective recovery support
to disaster-impacted States, Tribes, territorial and local jurisdictions, and provides a flexible structure to
support coordination of the Federal government’s response to disasters—both Stafford and Non-
Stafford Act alike. In 2012, with USDA as the coordinating agency, the NDRF was used to highlight
Federal programs and resources in support of recovery from the drought. While long-term interagency
coordination of issues will continue, the current NDRF drought efforts have concluded (as finalized in the
September 2013 NDRF Report, “Federal Drought Recovery Coordination and Approaches for Interagency
Collaboration”). This marks an important transition to the Partnership, which will carry forward these
preparedness and resilience recommendations identified through the NDRF and other related

processes.

Q. What is the relationship between the National Drought Resilience Partnership and the National
Integrated Drought Information System?

A. The National Integrated Drought Information System (NIDIS) was created by law in 2006 to “enable
the Nation to move from a reactive to a more proactive approach to managing drought risks and
impacts.” An effective drought early warning system is at the heart of this effort and requires sustained
activities such as collection and integration of key indicators of drought severity and impacts, and the
production of timely information that reflects local, regional and state differences. NIDIS relies on its
network of Federal, State, local and tribal agency partners, academic researchers, and other
stakeholders to coordinate and provide integrated outlooks of drought impacts and regional drought
early warning information for specific regions, states and watershed.

The Partnership will work toward a seamless link between drought risk assessment and drought risk
planning and management. It completes the Nation’s drought resilience portfolio by building on the
NDRF, NIDIS coordination and information, and other water-related information and tools, (e.g. USGS
Water Census, EPA Climate Resilience Evaluation and Awareness tool), but with more emphasis on
improving drought planning and risk management to secure long-term economic investments, protect
natural resources, and increase efficiencies in government drought-related service delivery. Moreover,
the Federal members of the NIDIS Executive Committee will work closely with the Implementation



Working Group of the Partnership to provide ongoing communication and collaboration across
participating Federal agencies.

Q. The Federal government provides a lot of drought assistance already. What is NEW about the
National Drought Resilience Partnership?
A. The top-line items of the Partnership are that it is:

e Easier - The Partnership makes it easier for stakeholders to navigate what Federal resources are
available and access information about these Federal resources by providing a single point of
contact. This contact will be able to connect stakeholders to Federal agencies and resources
through the National Drought Implementation Working Group, NIDIS and others.

e More proactive — the emphasis of the Partnership is on preparing for drought (planning and risk
management) rather than responding to drought.

e Policy coordination — The Partnership aims to help communities become more resilient by
improving Federal coordination through more effective government coordination.

Q. How does the National Drought Resilience Partnership work?

A. The Partnership organizes seven Federal agencies in an effort to improve coordination of Federal
policy for future droughts. The seven agencies have identified policy points of contact that will meet
regularly (anticipate quarterly) to discuss policy matters. At the same time, the National Drought
Implementation Working Group, consisting of agency points of contact, has formed to better organize
and integrate monitoring and forecasting, risk assessment and drought planning and management.
Taken together, this will make it easier for communities seeking drought information and assistance.
For example, take a Mayor that is concerned about future water supply planning due to increased
drought frequency. He or she can direct the city’s utility to contact the Partnership (single POC) for help
finding the best Federal agency or agencies to address these specific planning needs. The Partnership,
through internal coordination, will then connect the water utility with the appropriate regional, state or
local agency programs or entities on the ground. More specifically in this example, the Partnership could
connect the water utility with the regional NIDIS contact for information on drought conditions, EPA for
the latest on water quality or water quality infrastructure, as well as a Bureau of Reclamation regional
drought coordinator to help with their water infrastructure concerns, thus making it easier for the
community to get the help it seeks.

Q. Who within the National Drought Resilience Partnership do communities contact to get assistance?
A. The Partnership currently has a central Point of Contact (POC) that receives stakeholder questions
and works with the other Partnership agencies and the NIDIS Executive Committee at a Federal level to
coordinate responses. The POC also works with other agencies to direct stakeholders to the appropriate
regional or local representative. Having a single POC for the Partnership helps streamline responses and
cut through some of the difficulty in finding the right assistance. If you have questions or to get drought
planning assistance for your community or business, please contact (202) 564-8086 or visit drought.gov
for more details.

Q. How do States, Tribes, businesses and communities engage with the National Drought Resilience
Partnership?

A. The Partnership will be hosting a number of regional drought forums over the coming months to
engage communities. These forums will build upon efforts undertaken by and incorporate lessons
learned from the NIDIS Drought Outlook forums that integrate the best information from various
experts on current drought conditions and impacts, national climate trends, and water supply and
wildfire conditions. A high priority will be given to those areas where drought early warning systems
and indicators show that drought conditions are developing or intensifying.
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Q. What near-term actions is the National Drought Resilience Partnership planning?
A. Key First Year Actions:

1. Federal Points of Contact: At the national level, Partnership agencies will identify single policy
points of contact for drought to facilitate transparency regarding agency roles and
responsibilities, connect available expertise, and help align Federal policy. Further, each agency
will contribute to a National Drought Implementation Working Group for the Partnership that
will work with the National Integrated Drought Information System (NIDIS) Executive Committee
and others to align Federal agencies around their individual roles in drought planning and risk
mitigation.

2. Drought Preparedness and Water Resources Planning: The Partnership will undertake a pilot
effort in a vulnerable watershed with Tribal, State, and local government representatives, key
Federal agencies, and private sector representatives to develop a model plan or approach for
building drought preparedness and resilience. The pilot will aid these various entities with long-
term drought planning by connecting them with the appropriate Federal preparedness efforts as
is necessary. It will also model the ability of diverse water users and interests to prepare and
implement a community or watershed-based drought preparedness program. The pilot will
identify obstacles to community drought preparedness and will provide the Partnership with
feedback on its successes and areas that need improvement.

3. Interactive Clearinghouse: The Partnership will collaborate to organize a web based “front door”
clearinghouse of Federal government drought recovery and assistance programs. The
clearinghouse will link to other planning and preparedness resources and information (such as
drought.gov) to support stakeholders in their efforts to manage future drought impacts. The
clearinghouse portal will incorporate existing web portals to the extent practicable.

4. Increase Frequency and Regional Specificity of Drought Outlook Forums: The Partnership will
contribute to the NIDIS Drought Outlook forums that integrate the best information from
various experts on current drought conditions and impacts, national climate trends, and water
supply and wildfire conditions. A high priority will be given to those areas where drought early
warning systems and indicators show that drought conditions are developing or intensifying.

5. Coordinate a National Soil Moisture Network: The Partnership will participate in efforts
underway to better organize ongoing soil moisture monitoring in support of decision-making for
water supply and infrastructure, agriculture, fire risk management, and ecosystem health, to
support Tribes, States, and local communities.

Q. Why do we need a pilot preparedness effort, and how will it work?

A. Coming out of the 2012 drought, Federal agencies heard from communities about the need for
assistance in planning for drought mitigation and risk reduction. The Partnership will pilot this concept
and test its efficacy on a watershed within the Central-Southern portion of the Great Plains region, as
this region is still experiencing impacts from the 2012 drought and will therefore present a model ripe
for drought preparedness assistance. The pilot will leverage existing programs to prepare for drought,
and as a result will not require any new dedication of funds.

The pilot will facilitate collaboration among the varied water interests and, ultimately, identify
appropriate and effective measures to enhance their preparedness and resilience to drought. This
collective effort will be unique in its scope as it tests the ability for a community or watershed to



develop an inter-agency and inter-sector drought preparedness plan. The pilot will also present a
portfolio of lessons learned for the Partnership and its stakeholders, as it will test the opportunities and
identify the barriers and challenges to such an approach. EPA Region 8 will take lead in organizing the
pilot over the coming months.

Q. How often will the National Drought Resilience Partnership meet?

A. Currently, all Federal agency members of the Partnership are scheduled to meet quarterly after the
initial launch of the Partnership. It is anticipated that the Partnership members will be in more frequent
contact as they coordinate drought assistance questions from regional members.



Tab G — Landsat



National Geospatial Advisory Committee — Landsat Advisory Group

Comments on NRC Report: Landsat and Beyond: Sustaining and
Enhancing the Nation’s Land Imaging Program'

Preface: This review of the National Research Council (NRC) report Landsat and Beyond: Sustaining and
Enhancing the Nation’s Land Imaging Program” was prepared by the National Geospatial Advisory
Committee Landsat Advisory Group (LAG) at the request of Federal Geographic Data Committee". The
review focuses specifically on the findings and recommendations of the NRC Committee on
Implementation of a Sustained Land Imaging Program that pertain to the current and future role of
Landsat as part of a comprehensive national land imaging program.

Major LAG Finding: The LAG concurs with the report's findings and recommendations and finds the
report to be well reasoned and thorough in scope.

Major NRC Recommendations:

“The committee recommends key elements of a successful Sustained and Enhanced Land
Imaging Program (SELIP) no matter where the federal government decides it should reside.”

“The top priorities for the Sustained and Enhanced Land Imaging Program should be to assure
that the core program provides for continuity of Landsat products and coverage on a secure and
sustainable path.”

“For the Sustained and Enhanced Land Imaging Program to be successful, the division of
program responsibilities between the USGS and NASA should be designated such that the
agency responsible for balancing science requirements with mission complexity and cost is also
provided with the necessary budget. Both agencies should participate in an iterative process to
design missions that meet the needs of research and operational communities, but final
decisions should be made by the agency that has been given the budget.”

Specific Recommendations

Develop a plan for a comprehensive, integrated program that capitalizes on the strengths of
USGS and NASA, maintains current capability and the existing archive, and enhances the
program as technology enables new imaging capabilities and data products;

Ensure acquisition of land imaging data continuously from orbital platforms, and periodically
from airborne platforms, to respond to the needs of producers and consumers of derived data
products along with users who analyze imagery;

Establish partnerships with commercial firms and international land imaging programs to
leverage enhanced capabilities;

Coordinate land imaging data buys across the U.S. government; and

Include a research and development component to improve data products based on core
measurements and to develop new measurement methods and consider evolving requirements.
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Important content pertaining to Landsat:

1.

Clear statement that the USGS currently has a limited role in the development of any successive
Landsat missions.

The NRC committee views Landsat as part of a comprehensive land imaging program that
consists of an extensive array of other sensors and data.

The NRC committee found that the major value of the medium resolution Landsat data is the
continuity of the record for monitoring change.

The NRC committee provides a list of applications that require higher resolution data than is
provided by cannot be supported by Landsat.

The NRC committee states that there is limited commercial interest in Landsat 30 meter data.

The NRC committee believes that there are commercial data sources that might be used to
augment the Landsat data stream.

The NRC committee suggests that if the Landsat program is considered an operational system
(rather than research) then the goal should be to continue the existing data stream with the
lowest possible cost.

The NRC committee believes that there are several low cost alternatives to the deployment of a
clone of Landsat 8. These include a block buy of specialized small satellites that capture the
existing bands at 30 meters. It also includes a wider scan swath, employing a constellation of
smaller satellites and flying as a secondary payload on another mission.

The NRC committee notes that Landsat is a global asset that is used to support several programs
such as Australia’s National Carbon Accounting. They note that while other nations are or will be
in a position to provide data that will complement Landsat, none of them will provide a
substitute for the fundamental data stream.

'This paper was approved by the NGAC Landsat Advisory Group on December 3, 2013 and adopted by the NGAC as
a whole on December 11, 2013. The members of the Landsat Advisory Group are: Kass Green, Kass Green &
Associates (Co-Chair); Roger Mitchell, MDA Information Systems, Inc. (Co-Chair); Peter Becker (ESRI); John Copple,
Sanborn Map Co.; David Cowen, Univ. of South Carolina; Joanne Irene Gabrynowicz, Univ. of Mississippi; Rebecca
Moore, Google, Inc.; Tony Spicci, State of Missouri; Cory Springer, Ball Aerospace & Technologies Corp.; Darrel
Williams, Global Science & Technology, Inc.; Tony Willardson, Western States Water Council.

" http://www.nap.edu/catalog.php?record id=18420

Federal Geographic Data Committee, Initial 2013 Guidance to the National Geospatial Advisory Committee,

March 2013 (http://www.fgdc.gov/ngac/meetings/april-2013/2013-fgdc-guidance-to-ngac.pdf)
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National Geospatial Advisory Committee — Landsat Advisory Group
CLOUD COMPUTING: Potential New Approaches to Data Management and Distribution'

Background: Landsat imagery provides the U.S. and the world with a continuous, consistent
multispectral image archive used to monitor global resources. Landsat imagery supports a multitude of
applications across scientific, societal and economic domains and is an essential national asset
contributing to economic, environmental, and national security interests. The amount of data being
downloaded by users has grown substantially since free, open access to the Landsat image archive was
provided by the USGS EROS Center in late 2008. The EROS Center has been innovative in satisfying the
needs of this rapidly increasing user base. Continued innovations in data handling and distribution will
be necessary to keep pace with the increasing user demand, coupled with the fact that the digital
content of a data set has grown significantly since the launch of Landsat 8 (e.g., more spectral bands
having higher radiometric fidelity (12 bit vs. 8 bit quantization)).

The Federal Geographic Data Committee (FGDC) requested that the Landsat Advisory Group provide
advice on “potential new approaches to data management and distribution.”" Included in the request
was specific mention of “use of the cloud” and “investigation of the many technological advances
relating to ‘Big Data.”” This report focuses on recommendations to USGS relative to use of cloud
computing to improve access to and use of Landsat imagery.

Introduction: Cloud Computing, Big Data and the Opportunity for Landsat — Cloud computing services
could be implemented to provide data users with an effective way to view, select, and download desired
image data. Cloud computing has become a feasible option because the necessary infrastructure is
mostly in place, along with high capacity network services having enough bandwidth to provide a
distributed data center service with acceptable performance characteristics. Using cloud computing as
an extension of a data center is a viable method to store data in close proximity to large computing
resources that are available and scalable on demand. In a traditional data center, computer resources
are often over provisioned to satisfy peak demand requirements. Cloud infrastructure would enable the
sharing of the same resources over multiple applications, thereby providing the elasticity to allocate
more infrastructure to quickly complete a computation-intensive task where the processing load varies
with time. This sharing of resources over multiple tasks has the potential to reduce
infrastructure/overhead/data hosting costs.

There are many cloud services, including:
v’ Data Storage: Short and long term data storage from a few kilobytes to 10’s of petabytes. Cloud
storage may be online (on spinning disk, for fast access), nearline, or offline/archival.
v" Computing Resources: On-demand processing capability for small to very large jobs requiring a
few CPU cores to thousands of cores.
v Application Services: Web services, map services.
v' Computing center services including DNS (domain name servers), mail servers, webservers, etc.

Each of these cloud technologies has relevance to the management of Landsat data and provision of
related data services. Cloud storage is relevant because the Landsat data archive is quite large,
comprising millions of scenes and multiple petabytes of data, and is growing by more than a terabyte
per day. The bulk of the Landsat archive is currently offline at EROS, and therefore not readily available
for provision of large-scale data services; only the most recent, and/or highest demand, scenes are
readily available on spinning disk. Cloud computing resources are relevant because the processing of this
‘Big Data’ can be computationally intensive, from orthorectification and other pre-processing steps, to
more advanced derivative product generation. The historic lack of access to scalable computation over
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large portions of the Landsat archive has stymied the user community in unlocking the true potential of
this treasure trove of data. With the advent of the cloud, it is now possible for the first time to mine the
entire Landsat archive and extract an unprecedented amount of meaningful information about our
planet and how it is changing over time.

As an example of what is now possible, a team of academic, government and industry researchers
published a study in the Nov. 15, 2013 issue of Science, “High-Resolution Global Maps of 21st-Century
Forest Cover Change”™. Based upon analyses of massive quantities of Landsat data co-located in cloud
storage (e.g., 650,000 Landsat 7 scenes or 20+ trillion pixels), this study produced the first global 30m
maps of forest cover and change from 2000-2012, quantifying forest dynamics related to fires,
tornadoes, disease and logging, worldwide. The analyses required over one million hours of CPU and
would have taken more than fifteen years to complete on a single computer. But because the analyses
were run on 10,000 CPUs in parallel in the cloud, they were completed in less than four days. The study
results were made freely-available to the public online, via a cloud-hosted interactive map, presenting

more than a terabyte of data at full 30m resolution'?.

Cloud Computing and Landsat: Additional considerations — As demonstrated above, cloud computing
can facilitate new approaches to the storage, viewing, analysis and public distribution of Landsat data
and derived products. However, cloud computing is not particularly useful for applications where
sustained computing services are required 24/7. In such cases purchasing and running an operational
data center dedicated to computing, storage, and communication services will typically be cheaper. But,
cloud services can be of help to an operational center in meeting data durability and system availability
requirements, as storage costs are minimal and one only pays for the storage and communication
services as needed.

Security is also an important consideration. There is often tension between those who advocate using
the cloud approach to cut costs and increase user access versus those who are concerned that use of the
cloud will expose the services, or the data served, to vulnerabilities from outside parties. (See
Recommendation 6.)

Some Concepts for Cloud-enabled Landsat Data Services: There are four main ways or ‘models’ for
making Landsat image data accessible:

1 — Data Download — Data is downloaded from one storage location to another and then processed
at the new location (e.g., FTP download or Zip, Clip & Ship services). Currently, the USGS EROS Center
provides image accessibility via this ‘model’ only, which does not follow the ‘cloud’ paradigm since the
imagery is moved to the location of processing. Although there are advantages in this method for
traditional imagery workflows, it results in massive redundancy in data storage and data transfer.

2 — Interactive Online Visualization — Imagery is pre-processed and mosaicked at various zoom
levels, and cached into tiles that serve as background imagery. This is the most scalable way to serve
imagery, but it can only be used as a background image and cannot be processed for
analysis/information extraction. This approach is very applicable for a number of commercial
organizations that want to serve base maps (e.g., Google Maps, Bing Maps and ArcGlIS online), but there
is no requirement for USGS to provide this service.

3 — Interactive Online Analysis (on-demand interactive analysis for simple requests) — Dynamic
image services allow the client application to make a request and the server extracts and processes the
data before returning the required imagery or product. Such dynamic image services need to run
synchronously and provide an image within a few seconds, typically as the user is panning or zooming an
interactive map.
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4 — Batch-processing Analysis (longer-running analyses for complex requests, a.k.a. geoprocessing)

— Geoprocessing services enable the user to request an application to be performed by a server
asynchronously; requested tasks can be very complex and incorporate the integration of many different
data sources, as defined by the client. The output may be an image, set of values, or geometric features.

Major Recommendations: It is recommended that the USGS EROS Center seek to leverage cloud
computing in several areas, as follows:

1.

Facilitate Landsat cloud implementations by third-party cloud providers. In order to foster
innovation, the EROS Center should create a policy and framework for supporting third-party cloud
providers, most importantly by providing a bulk Landsat data download capability that is timely,
comprehensive, reliable, and high-bandwidth. There is precedent for this: EROS today supports bulk
download via FTP and HTTP.

Facilitate the implementation (by EROS and/or third-parties) of methods that provide fast and
simple accessibility to imagery, such as Interactive Online Analysis (Model 3 above). Multiple
services can be defined from the same data source that will return specific products processed
directly from the Landsat L1T products, such as different band combinations, imagery in ‘radiance’
or ‘reflectance’ values, or a wide range of vegetative indices. Such services will significantly improve
access to imagery by enabling users of various levels of sophistication to request and receive specific
higher-level data products. This concept leverages the efficiency of the cloud by co-locating data and
processing; processing only takes place on demand, when the client applications make the requests
to the servers, which then process the data and return only the required information.

Facilitate the implementation (by EROS and/or third-parties) of methods that provide Batch-
processing Analysis (Model 4 above), as there are many scientific tasks that cannot be handled by
Interactive Online Analysis alone. Tasks such as the recent global forest cover change analyses are
too large in extent to be executed in a short time frame and/or can require access to massive
volumes of data. There are many different such services that could be envisaged to run on Landsat
data, and most of these services would require access to a large number of scene equivalents.
Currently, users wanting to perform such analyses would need to first download all the required
data. An optimal model would be one in which users can define the required processing to be
performed on the imagery and then transmit the model to the cloud where processing can be
spread across multiple CPUs. Given the need to periodically recalibrate large groups of scenes (e.g.,
all Landsat 8 scenes will need to be re-processed at least once in 2014), such a cloud-based batch-
processing service would support efficient, timely reprocessing.

The EROS Center should investigate modification of their existing Data Download (Model 1) to
enable subsets of L1T products to be downloaded. Certain types of analyses need only operate over
a time-series stack covering a small geographic area of pixels. Note that there is good synergy here
with implementation of Interactive Online Analysis (Recommendation 2), as one way to facilitate
access to such image subsets.

Special attention should be given to the use of open software standards when designing any
future system(s) to avoid tying any of these services to proprietary software.

Although security is an important consideration, security solutions need to be streamlined so as
not to slow things down appreciably and/or make things more complicated to implement. Given
that Landsat is a public dataset of broad relevance to society, it would be unfortunate if potential
innovations and beneficial applications were thwarted by excessive focus on security.
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SUMMARY

The USGS EROS Center has done a commendable job in keeping up with the rapidly increasing demand
for Landsat images using traditional, scene-based data management and distribution practices.
However, there appears to be a need for a paradigm shift in their data management and distribution
practices in order to keep pace with projected increases in user community demands and related data
volumes. A top-level investigation of cloud computing was conducted, limited by time and resources,
but performed by a group of individuals with up-to-date knowledge and experience relevant to this
topic. More in-depth discussions of cloud computing and ‘Big Data’ can be found in other recently
completed studies referenced below. The consensus opinion is that adaptation of the recommended
cloud computing approaches is warranted at the EROS Center, whose people are charged with the
responsibility of serving a very large, diverse, and growing user community.
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National Geospatial Advisory Committee — Landsat Advisory Group
PRODUCT IMPROVEMENT: Advise USGS on potential means of modifying the
current products to make them more useful to commercial information
providers and value-added analysts'

Landsat imagery provides the United States and the world with continuous, consistent monitoring of
critically important global resources. Supplying an unprecedented record of global land cover status and
change for the last 40 years, Landsat imagery is an essential “national asset” which has made and
continues to make critical “contributions to U.S economic, environmental, and national security
interests.”" Additionally, Landsat imagery is the ‘Gold Standard’ in remote sensing data, providing the
standard against which other satellites and imagery are measured and calibrated.

To date the products from the USGS are used mostly by government agencies as well as the science
community. The science community are more adapt at working with the often complex imagery and
formulas to derive their models, vs. the users in many government and commercial organizations where
the expertize is more in integrating the measurements with other data sources.

Accordingly the Federal Geographic Data Committee requested that the Landsat Advisory Group of the
National Geospatial Advisory Group review ‘current and future Landsat data and information product
characteristics, including potential means of modifying the current products to make them more useful
to commercial value-added information providers’". The aim of this document is to provide USGS with
recommendations on how the products from the USGS can be improved so as to further increase the
utilization and value of Landsat imagery for science, government and commercial organizations.

It is recommended that USGS further improve Landsat products to both enhance the scientific value of
the imagery, but also to provide additional value to the commercial and government organizations
wishing to extract the maximum value from the imagery. Such organizations need guidance on how best
to use Landsat data and the ability to reference standardized products from which their business
processes are derived. The LAG recommends that the USGS:

e Must strike a balance between the products created by the USGS and those created by
commercial organizations. The USGS should clearly define the level of products it will produce
and avoid competition with commercial organizations.

o Refine Landsat geometric accuracy to enable better change detection and refinement of the
radiometric measurements so that they can be better associated with known quantities.
Improved accuracy is a primary interest of science, commercial and government organizations.

e Continue to improve the existing L1G product by refining both the geometric and radiometric
accuracy through the use of additional control and terrain models used to geometrically correct
the imagery as well as through continual calibration of the instruments against ground truth. In
addition to geometric accuracy, USGS should seek to improve the co-registration of L1T
products. Co-registration is key to reducing artifacts in change analysis. While the current
process is very good, it can be improved. USGS should consider additional computational
techniques and source data such as a better DEM to improve the co-registration.

e Define a standard surface reflectance product by documenting and publishing a standardized
method for the creation of Surface Reflectance products from Landsat and collecting and
distributing the parameters (such as elevation, weather, temperature & humidity) required to
compute these from the L1T.
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e Help consolidate scientific research and publish best practices on how to create a range of
products including different indices of vegetation and soil types and Climate Variables. USGS
should clearly define these products along with the associated validation criteria for such
products, so that multiple commercial and government organizations can create and distribute
the products backed by well-defined standards. Where such products are dependent on other
sources (such as elevation, or other variables) then these source products should also be made
accessible. Such standardization of the product will help establish the more wide spread use of
the products.

Provide documented samples of the derived products against which organizations can test their
product processing. There is little need for USGS to actually create and distribute such products
as they can typically be quickly computed from the provided L1T, so long as the algorithms and
parameters for their computation are published. Multiple organizations would create the
products and be able to reference the USGS defined standards or refine them to create higher
level products that are still based on these documented standards. There is an analogy with the
production of different fuels and gasoline. These are all created from crude oil. Standards exist
for different grades of gasoline and fuels, although they are created by many companies. For
some users of high performance cars or planes the specific octane rating is important. For the
majority of users, the ability to obtain fuel of a specified grade from multiple sources has led to
massive use and been an enabler for some of the world’s largest industries.

e Provide the facilities to certify or validate derived products generated by other organizations.
This can be achieved in a similar manner that standards organizations check for compliance.

e Make the L1T product simpler to access. The existing products from USGS are currently
accessible only via FTP type services that require the complete scene to be downloaded. It is
suggested that new APIs (Application Programming Interface) are investigated that enable the subsets
of imagery to be downloaded to multiple cloud processing environments which are likely to be
used in the near future for the creation and distribution of multiple products created from
Landsat imagery. A similar recommendation is provided in the Cloud recommendations
(separate LAG document).

The recommendations provided will enable the Science community to continue to refine and
develop high grade products, but also enables the commercial organizations to use a well-defined
standard that will enable clearer comparison of products and increase their use.

"This paper was approved by the NGAC Landsat Advisory Group on December 3, 2013 and adopted by the NGAC as
a whole on December 11, 2013. The members of the Landsat Advisory Group are: Kass Green, Kass Green &
Associates (Co-Chair); Roger Mitchell, MDA Information Systems, Inc. (Co-Chair); Peter Becker (ESRI); John Copple,
Sanborn Map Co.; David Cowen, Univ. of South Carolina; Joanne Irene Gabrynowicz, Univ. of Mississippi; Rebecca
Moore, Google, Inc.; Tony Spicci, State of Missouri; Cory Springer, Ball Aerospace & Technologies Corp.; Darrel
Williams, Global Science & Technology, Inc.; Tony Willardson, Western States Water Council.

i Marburger, J. 2005. Landsat Data Continuity Strategy Adjustment. Executive Office of the President. Office of
Science and Technology Policy. December 23, 2005.

" Federal Geographic Data Committee, Initial 2013 Guidance to the National Geospatial Advisory Committee,
March 2013 (http://www.fgdc.gov/ngac/meetings/april-2013/2013-fgdc-guidance-to-ngac.pdf)
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The President’s Climate Action Plan

Executive Office of the President
June 2013

[ll. Using Sound Science to Manage Climate Impacts

Scientific data and insights are essential to help government officials, communities, and
businesses better understand and manage the risks associated with climate change. The
Administration will continue to lead in advancing the science of climate measurement and
adaptation and the development of tools for climate-relevant decision-making by focusing on
increasing the availability, accessibility, and utility of relevant scientific tools and information.

Specific actions will include:

Developing Actionable Climate Science: The President’s Fiscal Year 2014 Budget provides

more than $2.7 billion, largely through the 13-agency U.S. Global Change Research Program, to
increase understanding of climate-change impacts, establish a public-private partnership to
explore risk and catastrophe modeling, and develop the information and tools needed by
decision-makers to respond to both long-term climate change impacts and near-term effects of

extreme weather.

Assessing Climate-Change Impacts in the United States: In the spring of 2014, the Obama
Administration will release the third U.S. National Climate Assessment, highlighting new
advances in our understanding of climate-change impacts across all regions of the United States
and on critical sectors of the economy, including transportation, energy, agriculture, and
ecosystems and biodiversity. For the first time, the National Climate Assessment will focus not

only on dissemination of scientific information but also on translating scientific insights into



practical, useable knowledge that can help decision-makers anticipate and prepare for specific

climate-change impacts.

Launching a Climate Data Initiative: Consistent with the President’s May 2013 Executive

Order on Open Data — and recognizing that freely available open government data can fuel
entrepreneurship, innovation, scientific discovery, and public benefits — the Administration is
launching a Climate Data Initiative to leverage extensive federal climate-relevant data to
stimulate innovation and private-sector entrepreneurship in support of national climate-change

preparedness.

Providing a Toolkit for Climate Resilience: Federal agencies will create a virtual climate-
resilience toolkit that centralizes access to data-driven resilience tools, services, and best
practices, including those developed through the Climate Data Initiative. The toolkit will provide
easy access to existing resources as well as new tools, including: interactive sea-level rise maps
and a sea-level-rise calculator to aid post-Sandy rebuilding in New York and New Jersey, new
NOAA storm surge models and interactive maps from the National Oceanic and Atmospheric
Administration that provide risk information by combining tidal data, projected sea levels and
storm wave heights, a web-based tool that will allow developers to integrate NASA climate
imagery into websites and mobile apps, access to the U.S. Geological Survey’s “visualization

IM

tool” to assess the amount of carbon absorbed by landscapes, and a Stormwater Calculator and
Climate Assessment Tool developed to help local governments assess stormwater-control

measures under different precipitation and temperature scenarios.



Helping our communities adapt to climate change

Wednesday, March 19, 2014 at 11:16 AM

Today the White House announced the Climate Data Initiative, aimed at helping organizations and

communities use public data to better understand and prepare for the effects of climate change. Up
until now, it’s been difficult for the public to locate detailed, timely data relevant to climate-related risks
such as extreme weather events. To help address this challenge, Google is donating cloud computing

storage and access to other tools to support institutions that are driving climate change resilience.

First, we’re providing 50 million hours of high-performance computing on the Google Earth Engine

geospatial analysis platform. Earth Engine brings together the world’s satellite imagery with tools to
help detect changes and map trends on the Earth’s surface. Earth Engine has already been applied to
unlock valuable information from the 40+ year treasure trove of Landsat satellite data (USGS/NASA),
including an interactive timelapse of the planet from 1984-2012, the first high-resolution global maps of

deforestation, and a near real-time deforestation alert system that allows anyone interested in forest

monitoring to take part. We hope that with this new donation, researchers will focus on applying Earth

Engine to address climate-related risks such as managing agricultural water supplies and modeling the
impacts of sea-level rise and storm surge.

We're also partnering with leading researchers, allowing them to scale their work with Earth Engine and

quickly move from the laboratory into people’s hands. Together with academic partners in the western
U.S., we'll produce the first high-resolution, near real-time drought monitoring and mapping products
for the entire continental United States—and make them freely available to the public.
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Traditional static graphic showing record-breaking drought in California in Feb 2014. Red = Dry; Blue =
Wet. Source: the Desert Research Institute, University of Idaho and University of Nebraska-Lincoln.

Finally, we’re donating one petabyte (one billion megabytes) of cloud storage to house satellite
observations, digital elevation data, and climate/weather model datasets. We encourage the global
community to work with us on this project by contributing and curating data, and developing public-
benefit applications. We're already collaborating with researchers at NASA Jet Propulsion Laboratory,
University of Bristol U.K. and the government of Australia.
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' Al Protography

~ 30 Terman

Rargie-

See how Google Maps Engine was used to highlight the vulnerabilities associated with rising sea levels,
storm surges, and coastal inundations in the Republic of Vanuatu. The darker blue shows present-day
inundation of the Efate lagoon during a high astronomical tide, and the lighter blue shows predicted
inundation in 2090 due to sea level rise. Source: Australian Government and the Cooperative Research
Centre for Spatial Information.

To find out more, visit the Earth Engine website, view a sample map on the Google Maps Gallery, follow
us on Google+ and Twitter, and tune in to White House live stream today at 5:15pm EDT.

Posted by Tyler Erickson, Developer Advocate, Google Earth Engine
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Contact:

Western States Water Council 5296 south commerce drive
Phone: (801) 685-2555 Murray, UT 84107

Fax: (801) 685-2559 www.westernstateswater.org

Press Release

March 19, 2014

As the current ongoing drought highlights, in the West water is a critical, vital resource and sound
decisionmaking demands sound science and accurate and timely mapping of, and data on,
precipitation, temperature and other parameters, including evapotranspiration (ET). The demands for
water and related climate data continue to increase and are used by federal, state, tribal, and local
government agencies, as well as private entities and individuals to:

e forecast and follow drought and flood occurrence and assist in disaster response;

e project future water supplies for agricultural, municipal, and industrial uses;

e estimate streamflows for hydropower production, recreation, and environmental
purposes;

o facilitate water management and administration of water rights (and related transfers),
decrees, interstate compacts, tribal water settlements, and international water treaties; as
well as

e assess the impacts of climate variability and change.

Google and its partners today committed to apply historical plus near real time gridded weather data
sets housed on Google Earth Engine’s environmental cloud computing platform to produce state-of-
the-art drought monitoring products for all of the continental United States. These products will be
produced in near real time and made freely available to the public.

Further, Google, in collaboration with the University of Idaho, Desert Research Institute and
University of Nebraska, is committing to produce, on Earth Engine, 30 m resolution maps of ET
based on the Landsat thermal-imaging-era archive dating to 1984 for all of the United States and
globe. The ET maps will be freely processed by and made freely available to the public for use in field
scale monitoring of actual amounts of water consumption by agriculture and natural vegetation.

Google’s commitment is very significant — one petabyte (1000 terabytes) of cloud storage and
50 million CPU hours of high-performance cloud computing on Google Earth Engine’s geospatial
analysis platform.

“The Western States Water Council applauds Google’s commitment to this outstanding example of a
public private partnership, which will undoubtedly lead to further innovation and applications of
science to solve real world water problems,” said WSWC Chairman Phil Ward, Director of the
Oregon Department of Water Resources.



Tab H— Water Data Exchange (WaDE)



Other notable 2013 activities and events for the WaDE program include:

P> 2013: FINALIZING SANDIA,
; WADE INFRASTRUCTURE COM-
PONENTS, AND STATE FUNDING

wWSwWC WaDE 2014

» SCA: A COMPREHENSIVE
SURVEY OF STATE WATER
PLANNING PROGRAMS

» NEXT STEPS IN 2014—
GETTING THE STATES
PLUGGED INTO THE PORTAL

The Water Data Exchange (WaDE) Program will enable the western
states to share important water data with each other, federal agencies
and the public. It also seeks to improve the sharing of federal water
datasets that support state water planning efforts.

2013: WaDE Program

WaDE is a cooperative effort between the
Western States Water Council (WSWC),
representing 18 Western states, the West-
ern Governors’ Association (WGA), the
Department of Energy (DOE), and the
Western Federal Agency Support Team
(WestFAST). The focus of WaDE is to
enable the states to share important water
data (water availability estimates, water
use by sector, and water allocation data)
with each other, federal agencies and the
public. WaDE is also interested in pro-
moting and incorporating shared federal
datasets concerning water management
(streamgage data, snowpack and stream-
flow forecasts, reservoir storage and gage
elevations, etc.) to assist the states, and
make their water planning efforts easier.

Co-hosting a water-energy nexus workshop for water and electric utility managers in Denver,
Colorado. A summary of the workshop is available on the WSWC website.
Updating the WaDE infrastructure components to the latest schema version (v.0.2) and Na-
tional Environmental Information Exchange Network (NEIEN) web services specifications.
Synthesis of survey results gathered from the 18 WSWC member states into a significant
publication about their water planning program data and capabilities (see the reverse).

Western States
Water Council

2013 was a busy year for the WaDE pro-
gram. After an extensive state review
process, WSWC’s joint effort with Sandia
National Laboratory to develop water
availability “metrics” came to a close. The
study resulted in maps of the western
states with the estimated availability, fu-
ture demand, and cost to develop different
water supply sources, including alterna-
tive supplies like wastewater effluent and
brackish groundwater. These maps will be
published on Sandia’s “Water and Energy
in the Western and Texas Interconnects”
project website. The maps link back to
WaDE, where original state-provided data
will be shared. Sandia hopes to use WaDE
data if again called upon to reevaluate
water availability in the West.




The WaDE Portal:
Getting the States Plugged In

Much of the infrastructure for WaDE has been built, but the states also need to plug
into the WaDE program for it to function as envisioned.

Databases, web services code, and the front-end  source” philosophy), and in Microsoft's SQL Serv-

mapping application used to find and access er, with a version in Oracle pending in 2014.

WaDE-hosted data have all undergone revisions

and testing to ensure a robust and streamlined Online documentation that will guide the states

interface for portal users. through the installation process is under develop-
ment. This will include step-by-step procedures on

The latest WaDE template databases are now how to easily map and migrate information from

available for download in PostgreSQL (a free en-  the state’s native databases into the WaDE data-
terprise level DBMS for states that have an “open base.

In 2013, funding was procured for a
grant partnership from the National
Environmental Information Ex-
change Network (NEIEN) to facilitate
the deployment process. The origi-
nal state partners consisted of
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the potential for a second
application for NEIEN funding
. for FY2015. We are looking for
stead remain in their state’s b O SRR : states that need additional
home IT environment. A listing of the data housed by each state is provided via a “Central Catalog.”  funding and are interested in
partnering on another grant
application, to be submitted
this fall.

Using the WaDE framework,

databases are not transferred
to a central repository, but in-

Once the desired data are found, they are accessed using web services, which looks like a web
browser address: http.//www.state.qov/water/webservices/GetCatalog.

Western State Water Program Capabilities Assessment

In 2012, the WSWC circulated a survey designed to address the states’ water planning program
capabilities—include such items as the data gathered, reporting programs, IT systems and pro-
gramming languages supported—as part of the WaDE program.

After assembling the survey responses from the 18 WSWC member states, a draft report is ready
for a final review by the initial survey respondents. After their feedback has been incorporated, a WESTERN STATE
final report will be published, anticipated in May 2014, along with a series of maps that highlight CAPARILITIS ASKRIMANT
the findings of the report. If you are interested in reviewing the draft, please ask for a copy from AT

WSWoC staff members.

Western States Water Council

5296 South Commerce Drive, Ste 202
Murray, UT 84107

Phone: 801-685-2555

Fax: 801-685-2559
http://www.westernstateswater.org

For more information about WaDE, please visit
http://www.westernstateswater.org/wade
or contact Sara Larsen (email: saralarsen@wswc.utah.gov)



http://www.westernstateswater.org/wade/

PROGRESS REPORT

Awardee Name: Western Governors’ Association
Award Number: OE0000422

Sub-Award Number: 30-230-70

Sub-Recipient: Western States Water Council

Project Name: Interconnection Transmission Planning and Analysis
Project Director: Tony Willardson

Date of Report: April 1, 2014

Period Covered (by the report): 07/01/13 to 12/31/13
Comparison of Accomplishments to Goals and Objectives: See attached.
Cost Status: Modified budget: $ 353,445.00
Total sub-award funds received: $ 218,303.54
Remaining unobligated balance: $ 135,141.46
Schedule Status: See attached.
Changes in Approach: None.

Actual/Anticipated Problems or Delays: Additional technical infrastructure development
needed (creation of a methodology schema and additional database refinement and testing,
additional programming for states that use Microsoft’s 1IS web servers). See enclosed for more
information.

Any Absence or Changes of Key Personnel: None for the reporting period discussed in this
report; however, Sara Larsen has scheduled a maternity leave of absence in early 2014,
estimated to be February 3™ to March 31%.

Description of Product: Please see the enclosed for more information about program
progress, schedules and deliverables. Also, detailed information can be found on the WSWC
website (http://www.westernstateswater.org/wade).
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WSWC/WADE PROGRESS REPORT

July 1, 2013 - January 1, 2014

The following answers correspond to the specific tasks for the “Resource Assessment and
Interconnection-Level Transmission Analysis and Planning” grant project (the Project) as set forth in the
WSW(C Scope of Work, which is found in Exhibit A of WGA Contract Number 30-230-70.

Task 1(a): The Western States Water Council (WSWC) has continued to work with member states, the
Western Governors’ Association (WGA) and Sandia National Laboratory to refine the state water data
that Sandia has acquired over the past two years (pertinent to subtasks 3.1 and 4.1 of the national
laboratories’ scopes of work). In Spring 2012, the Sandia research team developed a series of water
availability metrics that could be incorporated into long-term electricity transmission planning models. A
multidisciplinary group of state and federal water agency staff assisted in the vetting of the preliminary
water metrics and these were then made available to the Western Electricity Coordinating Council
(WECC) and for incorporation into their long-term planning models.

In fall of 2012, WSWC members expressed a desire to review the estimates more closely. To facilitate
this, WSWC developed a Sandia Data Review online mapping application where state agency staff
members could review Sandia’s data and provide feedback and corrections. Seventeen of the WSWC’s
member states have finalized a review of the data for their state. One state declined to perform the
review, but may still opt to supply new data to Sandia in the future. WSWC staff have coordinated with
the Sandia research team throughout the review process, as well as with Argonne National Lab’s
“Ecorisk Tool,” to discuss how the resulting water availability and water-related environmental risk
datasets may be hosted and published. Further discussions have involved custom tools or applications to
be built based on the data.

As the review was finalized in the fall of 2013, WSWC members expressed concern over accuracy and
long-term maintenance of the Sandia water availability metric results. Members were primarily
concerned that Sandia data would be manipulated and misconstrued as state-generated water data.
Moreover, changes could be added to Sandia data in conflict with the information to be shared by
member states using the Water Data Exchange (WaDE) portal (see below).

As a result, at the WSWC Fall Council Meeting in Deadwood, South Dakota, members decided that the
WSWC would not host the Sandia datasets or maps on WSWC servers, but would instead provide
support and training to Sandia, assisting its personnel with uploading, customizing and hosting their own
data on Sandia and cloud-based servers. New licensing options made available by the WSWC/Sandia’s
GIS software provider ESRI made this an optimal arrangement for long-term data hosting for both
parties. It is anticipated that the Sandia results will be linked to and accessible from the WSWC website,
but the study results will not be integrated into the WSWC-hosted WaDE infrastructure.

Task 1(a) cont. — Water Data Exchange (WaDE) Project — In order to provide support for the Sandia
effort and similar studies in the future, the WSWC has initiated a project to work with its member states
to establish a framework that will allow for real-time access to state water allocation, availability, use,



and planning data through a common portal. The project is referred to as the Water Data Exchange or
WaDE Project. As a preliminary step, the WSWC has conducted an inventory of the states’ current water
planning program methodologies and data practices. All member states were asked to fill out a survey
describing their programs and approach to hosting and managing water data. All eighteen member
states have submitted survey responses back to WSWC and the results have been compiled in the
WSW(C's State Capabilities Assessment (SCA) Report. This report has been reviewed by the technical
workgroup formed to support its development, but it is currently in draft stage.

State agency staff that originally submitted the information will have the chance to review and provide
additional feedback. The current draft of the SCA report has also been submitted to the Subcommittee
on Water Availability and Quality (SWAQ), a subcommittee within the U.S. Office of Science and
Technology Policy. The hope is that highlighting state water data programs would help prioritize funding
in FY2015 for WaterSMART grants to the states tied to water data development. The draft report
accompanying this progress report will be published on the WSWC’s WaDE-related webpages under
“Draft Items” (http://www.westernstateswater.org/wade/draft-items) after the state respondents have

provided their reviews.

The outreach phase of the WaDE project has been largely concluded, although meetings with state
agencies, especially pilot states, regarding their participation in WaDE are expected to continue in 2014.
Fifteen of the eighteen member states have been personally visited and briefed on the project. The
remaining states that could benefit from a WaDE briefing meeting include North and South Dakota,
possibly Alaska, and an additional visit with water agency staff in Montana (which would likely coincide
with the WSWC 2014 Summer Council Meetings in Helena, Montana on July 15—18”‘). Outreach visits
have been essential for generating support for the project and for the refinement of the schema
(format) of the WaDE targeted data. Revisions to the schema have been made to more accurately and
easily accommodate the states’ data products. These revisions are now available under Version 0.2
(v.0.2) via the WaDE website, under “Draft Items.”

Related to the outreach effort, WSWC received an invitation to speak about the WaDE project from the
Universities Council on Water Resources (UCOWR)/National Institutes for Water Resources (NIWR) at
their annual conference in summer of 2013. The presentation included the submission of a peer-
reviewed journal article to the UCOWR Journal of Contemporary Water Research and Education (Issue
153). The journal article describing the WaDE project effort and approach is to be published in March of
2014,

WaDE project infrastructure components have been under continuous development during the most
recent reporting period. In 2012, databases that reflected the original v.0.1 data schema were created
using SQL Server and PostgreSQL. Software code was written that allowed for the extraction of
requested data using an internet browser and a pre-configured browser address link — essentially
turning the databases into “live data links.” During the early part of 2013, at the suggestion of
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Workgroups 3 and 4%, the web services code was re-written to match the EPA’s Exchange Network (EN)
Representational State Transfer (REST) service standard specifications. This recommendation stemmed
from a desire to have a well-established and standardized URL address format, both for integration into
the Exchange Network (EN) (see section on EN Grant) and also for increased discoverability. Other
changes to the web service code were made to accommodate requests of the Workgroups, including
revisions to the databases’ tables and scripts to reflect the v.0.2 schema. In addition, a flow
configuration document (FCD)was created and finalized by the workgroups, which serves as a map or set
of guidelines for partners who wish to implement the WaDE node within their server environments.

WaDE Deployment Databases
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Figure 1. Diagram of WSWC Server and State Node Infrastructure

In the fall of 2013, a discussion among state partners and WaDE developers ensued concerning the
housing of methodology data. One of the recommendations of the State Capabilities Assessment Report
and workgroup is the creation of a central repository for common terms, definitions and methodologies

! Workgroup 3 — Data Exchange Template (Schema Development) Workgroup. Workgroup 4 — Data Exchange
Methodology Workgroup.



used by the states. Originally, the states intended to host their own methodology information which
would be accessed with the related data, but this approach would not allow for an easy comparison of
methodologies between states’ planning programs. It was decided that a good solution would be to
develop tables and functions within the WaDE database that would house and access the information at
the state node, but also allow the WSWC to access the same information and incorporate it into a
“Central Methodology Catalog,” similar in nature to the “Central Data Catalog” concept. Figure 1 shows
the existing infrastructure format for the WSWC central database and also the format for pilot state
nodes. The existing web services that extract data and return them to the client or the database are
shown in green. The addition of a Central Methodology Catalog and related web service code are shown
in red. All volunteer pilot states and EN Grant partners will be using SQL Server databases for their node
implementation, with the exception of Oklahoma, which uses Oracle. In addition, most of these states
also use Microsoft’s IIS web server platform, not a Linux-Apache webserver that was anticipated by
WaDE developers. The web services programming has been updated to reflect this change.

Public access to methodology information for all states would be accessed from the WSWC’s Central
Portal, similar to the Central Catalog. This adjustment in approach has required some additional
development not originally planned in the WaDE project timeline. As soon as the WaDE methods-related
schemas are finalized, tested and documented, Utah and Wyoming have agreed to proceed with the
data mapping effort with minimal financial assistance, with the exception of the purchase of server
capacity with Utah’s central IT department and a SQL Server database license (funding is being sought
for these purchases). Other states that have expressed an interest in deployment without financial
assistance will be approached as these initial efforts proceed. WSWC anticipates that the first two states
will be in the process of migrating their data into the WaDE databases in early 2014, and a beta portal
for the WaDE application will also be available in the spring of 2014. WSWC is continuing to meet with
other states in exploratory “scope of work” meetings to estimate their individual costs for deployment.
All other infrastructure refinements and draft items are available on the Workgroup’s webpage
(http://www.westernstateswater.org/data-exchange-template-schema-development-workgroup/).

Task 1(a) cont. — Exchange Network (EN) Grant Partnership — During the outreach phase of the WaDE
effort, a majority of state agencies expressed their support for the WaDE project and its goals of
enabling easy, cost-effective, near real-time water data sharing. However, due to drastic budget cuts
and downsized workforces, they expressed concerns about available resources. To address this, the
WSWOC proposed to assist in finding funding to make the WaDE component deployment less of a burden
on states. One option presented was the opportunity to partner on a grant application submitted to the
Environmental Protection Agency’s (EPA) Exchange Network (EN) program. This program allocates
funding of approximately $10 million each year for the states to establish environmental data ‘flows’ as
data exchanges, similar to those proposed in the WaDE program.

Five partner states were selected — Texas, Oklahoma, Idaho, Oregon and Washington — to participate in
the grant application. All partners submitted timelines, staffing requirements, estimates of costs and
letters of intent as part of their joint application. In July of 2013, the EN announced that the WaDE grant
application and its partners would be fully funded. The five grant partners mentioned above have
agreed to the Texas Commission on Environmental Quality (TCEQ) representing them as the grant

4
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partner lead state. EN funding will be disbursed to TCEQ, which will in turn reimburse the states for
WabDE-related work as it is completed. The legal agreements needed between TCEQ and the states are
currently under review; but once in place, the grant partners will be able to work on WaDE-related tasks
and be reimbursed for their time and costs. A steering committee is also in the process of being
assembled that will be composed of critical technical and planning program staff members, to ensure
that grant partners make continual progress. The grant stipulates that the partners have three years in
which to complete the outlined tasks, and the timelines for completion by the partners varies from state
to state depending on their current workplans. The WSWC will continue to work with both voluntary
pilot states and EN grant partner states to facilitate the WaDE “plug in” process. More information
about the progress of the EN partners can be found on their webpage, hosted by the WSWC
(http://www.westernstateswater.org/wade/fy2013-en-grant/).

The funding of the WaDE data schema as a primary data flow within the EPA’s Exchange Network is
likely to establish it as a fully-fledged and rigorously documented web service within EPA’s existing
framework. With the news that the WaDE grant application has been funded, the EN has an interest in
considering funding of WaDE-related efforts in future years, and may encourage remaining states to
plug into the project. WSWC will work to assemble another partnership grant application in late summer
of 2014 for the next round of states that have additional funding needs and wish to participate.

Task 1(b): Completed. The water demand and availability models discussed in Tasks 3 and 4 of the
National Laboratories’ Scopes of Work accomplished these objectives. The WSWC has continued to
assist Sandia in the development of these models and case studies. As indicated above, WSWC
developed an application where state agency staff members could review the data, methods and
metrics generated by the Sandia research team in 2012 and 2013, then provide them with feedback and
requests for adjustments to their estimates, the methodology used, or the parameters used to make
assumptions in Sandia’s models. The team of state agency representatives WSWC put together at the
onset of 2012 was also reassembled in 2013 to review a particular metric for Argonne National Lab
related to impacts of energy development on water for the environment. WSWC, Sandia National Lab,
Argonne National Lab and the environmental metric team developed a “straw man” metric for these
issues and anticipate publication of their results in the form of a mapping application, called “Ecorisk,” in
early 2014 as a subset of the data published by Sandia.

Task 1(c): Completed. In late 2011, Sandia completed an analysis of the potential impact of drought on
electric generation availability for input into long term transmission modeling and planning efforts by
the WECC and Electric Reliability Council of Texas (ERCOT). Sandia performed the study with support
from Argonne National Laboratory, Pacific Northwest National Laboratory, and the National Renewable
Energy Laboratory. The study responds to a request that the WGA developed with input from the
WSWC and in conjunction with the transmission modeling teams and participating interconnections.
(The final report can be found here: http://energy.sandia.gov/wp/wp-content/gallery/uploads/Drought-

Analysis-Report-Final.pdf).

Task 1(d): See response to Task 3 below.
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Task 2: Sandia has worked to incorporate legal and institutional water availability into their metrics as
much as possible. They hope to further refine the metrics related to the availability of water in the
future, and identify what state-level water rights regulations are in place for surface water and
groundwater, the extent to which water rights have been adjudicated, and what additional controls may
apply. The WSWC’s Legal Committee workplan includes a project that will prepare an analysis of legal
and administrative issues associated with new permits or transfers of water for energy development in
Texas and the states of the Western Interconnection. A draft of this analysis/report is expected to be
issued for review in mid-2014.

Task 3: Throughout the course of the project, WSWC has worked to carry out the policy-related tasks set
forth in Task 1(d) and Task 3, and review the status of Sandia’s water data gathering effort discussed in
the Task 1(a) response above. Some specific tasks are described below:

Task 3(a&b): Ongoing.

Task 3(c): Completed. WSWC hosted a Water/Energy Nexus Workshop on April 2", 2013 in Denver,
Colorado. The meeting convened water managers, electricity generators and regulators and served as
an information exchange, and as a means of evaluating how electricity and water providers can better
coordinate and integrate their planning activities. A summary of the meeting and the initial discussion
results and recommendations has been published and can be found on the WSWC website
(http://www.westernstateswater.org/wswc-wga-waterenergy-symposium-april-2-2013-denver-

colorado/).

Task 4(a): WSWC Executive Director Tony Willardson serves as an alternate to WECC’s State Provincial
Steering Committee (SPSC) and as a member of the Environmental Data Task Force (EDTF) and has
participated in various meetings during the reporting period. The WSWC will continue to coordinate
with the SPSC and EDTF throughout the duration of the Project.

Task 4(b): The WSWC’s Water Resources and Energy Subcommittee, under its Water Resources
Committee, will continue to assist the WGA and the national laboratories in developing the water
demand and availability models discussed above. The Subcommittee consists of appointed WSWC
members and water managers from Arizona, California, Idaho, North Dakota, Texas, and Wyoming.
Among other things, the Subcommittee has continued to work with Sandia to develop and carry out the
concept for the models and the data gathering effort discussed in Task 1(a). Separately, the WSWC
adopted Position No. 355 on June 26", 2013 — in support of water research and development programs
at DOE national laboratories. The Subcommittee’s continued support of the WaDE project ensures that
if the Sandia analyses are repeated or if similar studies are being conducted that are looking to
incorporate states’ shared water planning data, these will be supported in a cost effective and efficient
manner.
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Jan 1, 2014 — Mar 31, 2014 — Interim Progress Report

WSWC staff has continued to assist Sandia with the development of their own Sandia water metrics
mapping application and website. Their research team anticipates that these will be made available
from the project website in 2014.

The State Capabilities Assessment report is currently under review by the survey respondents. Edits will
be incorporated as they are submitted and a final draft will be made available in May 2014. A mapping
application that will highlight the survey results is under development.

The WaDE project is also highlighted in the March issue (#153) of the Journal of Contemporary Water
Research and Education, a peer-reviewed journal published by the University Council on Water
Resources (UCOWR). The article is available for download at the UCOWR website:
http://www.ucowr.org/journal-of-contemporary-water-research-and-education/issue-153.

The updated version of Postgres and SQL databases (v.0.2) were finalized and include tables and
functions to accommodate the new GetMethods web service calls discussed above. Web service
programming code was also updated to be used by states that utilized Microsoft’s Internet Information
Services (1IS) web server.

The documentation to begin the database deployment within state IT environments has been written
and made available as a password-protected WSWC webpage. States interested in reviewing the
database may inquire for access to the databases and deployment documentation. Utah and Wyoming
have been given access to begin their deployment steps, which will proceed as their staff time allows.
Their experience with deployment will provide many “Lessons Learned” for the states that are slated for
deployment via the Exchange Network (EN) grant.

Exchange Network WaDE Grant partners have formed a Steering Committee and finalized a Steering
Committee Charter. This group is tasked with making decisions regarding funding and overseeing the
progress of the partner states with fulfilling grant obligations. Utah was incorporated as a sixth partner
state to assist with a software purchase and to incorporate their 8 ﬁ
i .

feedback as one of the first pilot states to implement WaDE. &

The legal agreements that allow TCEQ (the lead partner state) to
distribute grant funds to the states and also to WSWC for
continued WaDE coordination are currently under development.
Scoping for a second grant partnership (FY2015) is also underway.
WSWOC anticipates a second grant application with another
partnership will be submitted at the end of 2014.

The WaDE Program Manager, Sara Larsen, took a maternity leave
of absence this quarter from Feb. 3 to Mar. 31* to have her
baby girl, Esme Isobel, born February 3" at almost 7lbs and 21in.
She is a delightful addition to the WSWC family.


http://www.ucowr.org/journal-of-contemporary-water-research-and-education/issue-153

State Capabilities Assessment Report - Executive Summary

Whether addressing population growth, national security, drought, climate change, or meeting our
growing energy needs, questions surrounding water availability in the West will only increase and
become more important in the coming years. In 2011, the Western States Water Council (WSWC), in
coordination with the Western Governors’ Association (WGA), the Department of Energy (DOE) National
Laboratories, and the Western States Federal Agency Support Team (WestFAST), initiated the Water
Data Exchange (WaDE) project to enable the exchange of water planning, water use and water
allocation data between state water agencies, federal agencies, tribal and local governments and the
public. The goals of the project involve establishing a governance structure, evaluating current
capabilities and methods used by state water agencies, and designing a common format that specifically
targets the desired data. The Water Information and Data Subcommittee, which directly oversees the
WaDE project, agreed to create four workgroups to lay the groundwork for the development of the data
exchange. The State Capabilities Assessment Workgroup was charged with the task of evaluating the
current mechanisms and tools used by the state agencies charged with overseeing the allocation and
administration of water within their state , regarding their water planning and water rights/permitting
programs. This report is the culmination of the workgroup’s efforts.

In order to build the framework for the data exchange effectively, a better understanding of how the
states collect, generate, manage and share data was needed. To asses this, a survey was sent to each of
the states. Some questions addressed policy and planning tasks, while others covered data
management. The survey was divided into questions addressing four topics: surface water data,
groundwater data, data management, and methodology. The survey was distributed in February of 2012
and collected through the fall of 2013. All eighteen WSWC member states responded. Some states
described their programs in great detail, while others were more succinct. This document summarizes
the responses and explores the similarities between state water planning programs, finding common
points. It also serves to highlight several differences in program approach that may pose a challenge to
regional analyses and the comparison of planning and permitting data across state borders. To illustrate
these similarities and differences, a table of the primary available data from each state program was
generated (see Table 1). Common elements between the state programs include the following:

e Most of the states are managing and maintaining streamgages and streamgage data. Most also
rely on the U.S. Geological Survey’s (USGS) streamgage network as an important component to
their water supply and availability planning and permitting processes.

e Many are managing and maintaining some groundwater monitoring/elevation data.

e Most states manage their water rights using an enterprise-level database management system,
with some information available in a geospatial format (such as points of diversion or places of
use).

e Generally withdrawals/diversions (and some consumptive use) are tracked, and some states
have the ability to summarize these sets of data by a geospatial unit and/or by beneficial use
category.



Most states that have basins, aquifers, or regions that require special management or have
institutional/legal restrictions are maintaining these in a database/geospatial format as well.

The table also reveals differences in the state planning program data and identifies data gaps that pose a

challenge:

Some states have physical water supply, water availability, and water use information programs
for specific regions. However, these analyses are typically not generated for the entire state on a
repeating basis. Also, some of the targeted data generated by state programs are only published
in an analog format or as a report on the state’s website. These are not yet captured and stored

in a database or published digitally.

Most states analyze physical water supply
(establish that water is indeed present at the
proposed point of diversion, etc.) and legal and
institutional water availability (i.e. determine if
water is appropriable within the basin) as part of
their permitting processes, but these are
generated on an ad hoc and site specific basis.
They generally do not summarize the information
by watershed, basin, planning area or jurisdictional
region. Summary-level information on water

Consumptive Use: Various water
stakeholders may use different definitions
for the term “consumptive use.” For the
purposes of the WaDE project and this
document, consumptive use is defined as
the portion of water withdrawn from the
natural system for a particular use that is
evaporated, transpired, incorporated by
products or crops, consumed by humans
or livestock, or otherwise removed from
the hydrologic cycle, i.e., water not

availability by basin/aquifer is one of the desired

returned to the natural system.

datasets for future decision support; therefore,

the lack of data and even a standard and specific definition of the term “water availability”

constitutes a challenge for regional comparisons.

e Most states track allocations and diversions of their waters, but do not have a statewide

The Consumptive Use Data Gap:
Withdrawals of water from the natural
environment has been easier to quantify
than its consumptive use. Standardized
estimates have been lacking since 1995,
when USGS ceased its consumptive use
reporting. However, it is a significant
component to water budget assessments
and has been identified as a primary
objective of the National Water Census
Program. USGS would like to have more
frequent compilations of water withdrawn
and consumptive use — ultimately tracking
water from its point of diversion to its
place(s) of use, and thence to its point of
return to the hydrologic cycle.

program for tracking consumptive uses or return
flows. Some states do have extensive programs for
estimating consumptive use, especially in areas that
require additional oversight or data specific to a
beneficial use category. For example, they may have
robust estimates for agriculture and/or
municipal/industrial use, but track self-supplied
domestic use to a lesser degree, if at all. Very few
states have more comprehensive programs. This
adds a degree of uncertainty for estimating current
and future demands for water, as well as future
availability.

Another challenge to synthesis of state water
information is variability in spatial and temporal
scale used to estimate and publish data products.



Some states have the ability to summarize data by large watershed, while others use a much finer
resolution. Some states even use customized delineations that account for administrative functions,
such as a basin that ends on a county boundary. This is a significant barrier to those who need a regional
synthesis of comparable water data, such as is proposed for the USGS’ National Water Census Program
(see side note). WaDE will dovetail with this and other ongoing national water efforts, positioning the
states to proactively provide water use estimates and other necessary data when requested.

In addition, some states gather and publish their data by month, some by water year (Oct. 1* - Sep.
31%), and some by calendar year. WaDE supports a wide variety of reporting for both spatial and
temporal scales, including custom delineations. However, a regional analysis of similar types of data will
remain disjointed until the states incorporate a common spatial/temporal scale into their current
workflows, or develop a translation mechanism for the desired output. Similar issues exist with
comparison of data products between states that use distinctly different methodologies. An example
would be a comparison of Utah and Idaho consumptive use data, where one uses a statewide
agricultural land-use survey and the other uses Landsat remotely-sensed imagery as a basis for
calculations.

Regarding data management, all states that were surveyed use (or are transitioning to) an enterprise-
level database for storing and manipulating some of their data. About two-thirds of the states use
Microsoft SQL Server, almost all others use Oracle. Some relevant data are maintained in Microsoft
Access and/or Excel. Most states also use .Net as their preferred software application development
platform, and the remainder use Java and Python, or a combination of development environments.

Due to the differences in methods used within member states’ water planning programs described
above, and many other spatial, temporal and methodological differences in practice between the states,
it is the intention of the WaDE program to portray the data and methods that the states currently use.

|ll

However, ultimately WaDE also provides a template for their workflows and/or a water data “goal” for
the states that will help to create a more uniform and spatially complete picture of water availability and
use in the West in the future. This report presents a comprehensive analysis of where the states
currently are in their respective planning and administration efforts, but it also contains
recommendations and solutions that have the potential to create a setting for cross-boundary analysis
and comparison of water availability and use. The following is a short list of the recommendations made
by WSWC staff members, workgroup members and also state agency staff that would facilitate WaDE
project goals. A more detail description of these recommendations is available in the “Potential

Solutions” section of the report.



Recommendation #1 - Expand water withdrawal and water use reporting programs to include
regions and sectors/beneficial use categories within the state that not yet assessed or required to
report. Implement or expand consumptive use and return flow estimation programs.

Recommendation #2 - Modify or expand the workflow processes states are already using for
reviewing physical and legal water availability to basin-level and statewide scales, and
seasonal/annual time intervals.

Recommendation #3 - More generally, encourage states to review the WaDE targeted data schema for
possible inclusion in future program efforts. Encourage the adoption of a standard spatial scale for the
most common workflow products, such as physical water supply and availability analyses and
summaries of water diversions, and also the adoption of a preferred timescale for reporting summary
and detailed WaDE data - annually or monthly, using either a calendar or water year.

Recommendation #4 - Facilitate a state-by-state dialogue or repository for a glossary of terms
relevant to legal processes behind the state’s management of water resources, as well as the physical
and environmental reviews.
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DRAFT
WATER RESOURCES COMMITTEE
WORK PLAN
2014/2015

1. M3 Initiative: Measuring, Monitoring and Management

The Council has a long history of working to improve the measurement, monitoring and
management of western water resources and related data (see Position #320, October 16, 2009,
and Position #326, October 29, 2010). Data collection, management, distribution and
visualization are critical for sound decisionmaking, but related programs are often
underappreciated and underfunded.

2014/15: The Council, in an attempt to better communicate the critical need for water data, will
develop a “M3 Initiative,” revising and renewing its message to better bring attention to water
data needs and develop strategies to meet those needs. Consistent reliable future funding will be
one major focus for the initiative. There are a number of items under this functional area,
divided as outlined below. Part of this effort will be to highlight critical measuring and
monitoring “tools,” for any water management “toolbox,” and communicating their value for
enhancing our ability to wisely manage water resources.

Subcommittee: Phil Ward, Chair (OR); Jeanine Jones (CA); Hal Simpson (CO); Barry Norris
(OR); Dr. Robert Mace (TX); and Sue Lowry (WY). Dr. Mace also represents the WSWC on
the federal Advisory Committee on Water Information (ACWI), and Sue Lowry is also an ACWI
member.

Time Frame: ongoing
A. WATER DATA EXCHANGE (WaDE)

Work to date: This is a collaborative effort between the Western States Water Council
(WSWC), the Western States Federal Agency Support Team (WestFAST), the Western
Governors’ Association (WGA), and the Department of Energy Labs. These data are
important for a number of applications. Some examples include, but are certainly not limited
to: (a) state and regional water planning; (b) local watershed and urban planning and
development; (c) siting of electric power generation and other energy production facilities;
and (d) enabling a better understanding of the links between energy, water quantity and water
quality. This effort is in direct support of a Department of Energy study that is evaluating
water availability for energy production in the West. Another national effort, the Water
Census, which is led by the U.S. Geological Survey (USGS), is also looking for ways to
better understand water availability and use. WaDE will support these efforts by laying the
groundwork for exchanging the core data that support these studies.

A common ‘schema’ or format that can be used for sharing water availability and data has
been completed. A common portal has been created, with a link on the WSWC website.
Fifteen states have been interviewed regarding their existing data systems. Moreover, a



mapping tool has been created to allow states to review data, beginning with that gathered
from the States by Sandia National Lab. The states are evaluating the resources required for
them to participate, and the WSWC has partnered with six states under an EPA Exchange
Network grant to help states link up.

The Committee also sponsored a WaDE workshop in conjunction with the April 2013
WSWC meetings in Denver, Colorado. The workshop focused on bringing water and energy
managers together to discuss current efforts and consider ways to better integrate water and
energy planning, fulfilling a requirement under the DOE contract with WGA.

The Committee, through a Subcommittee and various work groups, will continue to gather
information on state water availability and use data and summarize existing state capabilities.
Work to help states visualize and review Sandia data on water availability was completed.

2014/15: WSWC staff will continue working to help individual members states build the
capacity to connect to WaDE. This will entail a number of site visits, as well as regular
communication among members and state information technology staff to gather, input and
manage data, testing the schema and refining products for presenting consumptive use and
water availability information for decisionmaking.

Timeframe: Ongoing - See WaDE timeline.
B. NATIONAL WATER AVAILABILITY AND USE ASSESSMENT

Work to date: In 2010, the Council staff began working as part of a USGS Ad Hoc Group
on a National Water Assessment to develop a strategic plan to improve the acquisition,
storage and dissemination of data on existing surface and ground water supplies and uses,
both consumptive and non-consumptive, identifying trends and common themes, as well as
present and future events and factors that may affect future water supplies, including
changing demographics, environmental policies, energy demands, and climate, etc. WaDE
will better enable the western states to share water use, water allocation, and water planning
data with one another and with the federal government. It will also seek to improve the
sharing of Federal data that supports state water planning efforts.

2014/15: The Council will continue working with member states, USGS and various federal
agencies to gather and disseminate water resources data using WaDE and other resources.
The Council will continue to participate with USGS efforts to advance a National Water
Assessment.

Timeframe: Ongoing
C. USGS COOPERATIVE STREAMGAGING

Work to Date: The Council has consistently supported the fully-federally funded USGS
National Streamflow Information Program (NSIP) and Cooperative Water Program (CWP), a
federal/state streamgaging program partnership. The Council continues to urge the Congress
to appropriate sufficient money to restore a 50-50% CWP funding match. As federal
program costs have increased, western states have urged USGS to focus on basic data



collection, as opposed to analysis and modeling studies. WSWC representatives are also
participating in an ACWI review of the USGS water resources program in general, with a
goal of identifying priority needs.

2014/15: The Council, through the Committee, will continue working with the Interstate
Council on Water Policy and other interested organizations to represent states’ interests in
maintaining a viable and useful streamgaging network, focused on gathering basic water data
and information. The Council will continue to pursue opportunities to support funding for
USGS cooperative streamgaging and other important programs. The Council will continue
to participate in the ACWI review, and make recommendations for the FY2014 USGS
budget.

Timeframe: Ongoing
D. NRCS SNOW SURVEY AND WATER SUPPLY PROGRAMS

Work to Date: The Council has consistently supported the snow survey program, and urged
the Congress to appropriate sufficient money to maintain and modernize the current system.
Recent cuts have led to serious declines in program capabilities, with abandoned snow
courses and threatening maintenance of SNOTEL sites. Further, sustained reductions in
resources threaten the continued viability of the program as it now exists, and will lead to the
loss of critical long-term data essential for western water and emergency management.

2014/15: The Committee and Council will continue to pursue opportunities to support
funding for the NRCS snow survey program and related soil and climate analysis network
(SCAN), as well as upgrading and modernizing the current snow survey and water supply
forecasting system. The Council will also work with USDA, NRCS and the states to explore
options for maintaining a sustainable system, including any state interest in funding specific
SNOTEL sites, with a goal of helping NRCS ensure adequate funding is available for
operation and maintenance.

Timeframe: Ongoing
E. LANDSAT 9 and NATIONAL LAND IMAGING PROGRAM

Work to Date: More and more states are using remote sensing, particularly Landsat thermal
infrared (TIR) band data, for water rights administration and to better monitor and manage
water use, especially agricultural water use. In 2010, following several years of work, the
President’s budget request to Congress included funding for the thermal infrared sensor
(TIRS) as part of LDCM, largely in response to the Council’s efforts. On February 11, 2013
LDCM was launched from Vandenberg Air Force Base in California, and has begun sending
its first earth images. The Council has been credited with ensuring LDCM/Landsat 8
included TIRS, enabling states to continue to advance the application of the science to
western water management and uses.

2014/15: The Committee will continue to work towards the timely and orderly development
of future Landsat missions to ensure the continued availability of TIRS data. The Committee



will also work with member states, local and federal agencies to promote the increased use of
this data to improve water management and decisionmaking.

Workshop
Timeframe: Ongoing
F. DROUGHT, NIDIS and EXTREME WEATHER EVENTS

Work to Date: Drought is a recurring natural phenomenon, the effects of which can be
minimized through appropriate planning and preparedness activities. Much of the West,
particularly the Southwest and Southern Plains are again experiencing drought. The Council
supported authorization and also expressly supports reauthorizing a National Integrated
Drought Information System (NIDIS) which has been reauthorized, to provide timely
hydrologic and weather-related information for drought management.

The Council has also supported reauthorization of the Reclamation States Emergency
Drought Response Act, to provide the Bureau of Reclamation with continuing drought
planning, response and assistance capabilities.

Moreover, the Council recently expressed its support for federal applied research and
hydroclimate data collection programs to assist water agencies at all levels of government in
adapting to weather extremes and climate variability and change (Position #339, March 15,
2012). The Council also supports development of an improved western observing system for
extreme precipitation events and research to better understand hydroclimate processes
(Position #332, July 29, 2011). Since 2006, the Council has held a number of workshops
related to climate adaptation and extreme events, including future drought and floods.

The Council and California Department of Water Resources hosted a July 2012 workshop on
extreme weather events, a September 2012 NIDIS reauthorization workshop, and an April
2013 workshop on improving drought prediction. The Council also collaboratedwith the
National Oceanic and Atmospheric Administration (NOAA) to prepare and present a
congressional briefing on the importance of atmospheric research and monitoring programs.

2014/15: The Committee will continue working to improve preparedness and response to
drought, floods and other extreme events in cooperation with member states, the WGA and
WestFAST. The Council will also continue to support and advise WGA and NOAA with
respect to the National Integrated Drought Information System (NIDIS), and other
weather/climate monitoring and adaptation efforts (including RISAs work), as WGA seeks to
coordinate federal and state efforts to address drought information needs and compile data on
related impacts. The Council will also continue to assist California’s DWR with its ongoing
series of drought and extreme events workshops. The next in this series of workshops will be
held in August 2014. The Council will work towards reauthorization of Reclamation’s
authorities.

Time Frame: Ongoing



G: GROUNDWATER MONITORING

Work to date: The Council supports USGS ground water measurement and monitoring, as
expressed in Position #345 (October 12, 2012) regarding federal water and climate data
collection and analysis programs. Moreover, groundwater measurement and monitoring are
important components of a number of western state water management programs. Further,
the Council continues to track federal groundwater efforts related to both quantity and quality
(in cooperation with the Water Quality Committee).

2014/15: The Council will consider development of an appropriate groundwater component
for its M3 Initiative, as well as working collaboratively with other state and federal interests
and non-governmental organizations. The Council will also promote the use of existing state

information on groundwater resources.

Timeframe: Ongoing

2 WESTERN WATER INFRASTRUCTURE PROJECTS AND PROGRAM FUNDING

Work to date: Many western states face overwhelming infrastructure financing needs, as well
as declining budgets for ongoing services. The Council’s origins are associated with challenges
to augment and better manage the West’s water supply. Augmenting the West’s water supply
continues to be a priority. The Council has in the past prepared reports on state water resources
programs and project cost sharing and financing and analyzed state water use fees. In November
2010, the Council convened a symposium and summarized the proceeding in “Western Water
Resources Infrastructure Strategies: Identifying, Prioritizing and Financing Needs.” The latest
in the series of symposia was held in November 2012 in Phoenix, Arizona. The Councilhas
begun to compile an updated summary of western state infrastructure financing authorities,
funding sources, policies and programs.

The Council has also supported expenditures from the Reclamation Fund for authorized project
purposes, including specifically authorized rural water supply projects and authorized projects as
part of negotiated Indian water rights settlements.

2014/15: The Council will continue to call on the Congress to ensure that revenues raised from
the development of western resources, specifically revenues accruing to the Reclamation Fund,
are appropriated and expended as intended for the development and management of western
water resources (consistent with Position #333, July 29, 2011). The Council will otherwise
support efforts to secure adequate federal funding to meet growing western water needs, and
work to develop a strategy to communicate important infrastructure needs

The Council, with support from the Water Resources and Water Quality Committees, will hold
the next in a series of symposia on infrastructure financing needs and complete an updated
summary of western state infrastructure financing authorities, funding sources, policies and
programs.

Subcommittee: Jeanine Jones (CA), Chair; Hal Simpson (CO).



Time Frame: Ongoing

3. ENERGY & WATER RESOURCES — INTEGRATED MANAGEMENT

Work to date: The increase in demands for water to meet energy needs is raising interest in the
interrelationship between water and power resources, including transportation fuels, and
opportunities to better understand the energy-water nexus and maximize efficiencies. The
Council has addressed various aspects of energy issues as they relate to water resources as part of
its regular meetings, including the demand for water resources created by new energy
development, Hydraulic fracturing is a current issue and long standing practice with which the
states have considerable experience. (See Water Quality Committee workplan.) The use of
water produced by energy development has also been discussed.

Since 2009, the Council has worked with the WGA to look at present and future water needs
related to renewable and traditional energy production, and related impacts on water supplies.
The Council has also urged the Administration and Congress to support Department of Energy
hosted energy-water programs conducted at national laboratories (Position #355, June 26, 2013).

In 2012, the Council completed a review of the water requirements for concentrated solar power
development in the Southwest and related institutional issues and permitting requirements. It is
working with the National Renewable Energy Lab (NREL) to publish a report.

2014/15: Working with the WGA and the Department of Energy’s labs, the Council will
continue to compile existing information through WaDE addressing water availability and
anticipated demands for energy resources development (and the implications for water use in the
West) Further, the Council will consider and evaluate any federal legislation and other potential
collaborative efforts in addressing energy and water needs.

The Council will evaluate as appropriate specific energy and water related issues as they arise,
such as hydraulic fracturing and other practices.

Subcommittee: William Staudenmaier (AZ); Jeanine Jones (CA); (CO); John Simpson (ID);
Todd Sando (ND); Robert Mace (TX); and Sue Lowry (WY).

Timeframe: Ongoing through 2015

4. WRDA/CORPS POLICIES

Work to date: The Council has in the past supported regular passage of a Water Resources
Development Act (WRDA), and has addressed a number of specific policy issues, while not
taking any position on specific project authorizations. The Council has raised concerns with the
Corps approach to identifying and regulating the use of “surplus waters,” from Corps projects;
and is working with the WGA and Congress on legislative options. Similarly, the Council has
worked to exclude irrigation water supply canals from any new safety levee safety program.



2014/15: The Council will continue to work with the Congress and Corps on WRDA and Corps-
related issues, including the treatment of irrigation canals under the proposed new levee safety
program. Further, the Council will continue to work to ensure that state water rights and
prerogatives are protected, specifically as it relates to natural flows, Corps storage and other
issues.

Subcommittee: Todd Sando and Michelle Klose (ND), Tracy Streeter (KS)?
A. CORPS SURPLUS WATER RULEMAKING

Work to date: A draft Corps surplus water rulemaking is pending. The Flood Control Act
of 1944 specifically declared the policy of Congress to recognize the interests and rights of
the Missouri River Basin States in determining the development of the watersheds within
their borders and likewise their interests and rights in water use and control, and to preserve
and protect to the fullest extent established and potential uses of the rivers’ natural flows,
those flows that would pass through the states in the absence of the Corps of Engineers dams.
The federal government has long recognized the right to use water as determined under the
laws of the various states. However, the Corps has indicated that all waters entering its
Missouri River mainstem reservoirs are stored waters to be allocated and controlled by the
federal agency and does not recognize the States’ right to access natural flows, separate from
the captured floodwaters stored within those reservoirs.

In October 2012, the Council adopted a resolution (#348) urging the Corps to recognize the
legal rights of the States’ to allocate water, wrote the Assistant Secretary of the Army for
Civil Works regarding its concerns, and has met with Corps officials on different occasions
(most recently in October 2013), as well as discussed legislative clarifications with
congressional staff. The Council has also surveyed its member states regarding their
definition of stored waters and related storage rights.

2014/15: In consultation with the Legal Committee, the Committee will continue to work to
address this issue and explore alternative solutions, including both administrative and
congressional action.
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LEGAL COMMITTEE
WORK PLAN
July 1, 2014 to June 30, 2015

1. STATE AND FEDERAL COLLABORATION REGARDING THE
ADJUDICAITON OF FEDERAL NON-TRIBAL WATER RIGHTS

Work-to-Date: The Committee has created a Federal Non-Tribal Water Claims Subcommittee
to evaluate ways the WSWC can improve the effective resolution of federal non-tribal water
rights claims. The Subcommittee consists of WSWC members and WestFAST members, who
serve in an ex officio capacity.

The Subcommittee issued a questionnaire in 2012 to WSWC member states, the Bureau of Land
Management, the Bureau of Reclamation, the Department of Defense, the U.S. Army Corps of
Engineers, the U.S. Fish and Wildlife Service, and the U.S. Forest Service. The questionnaire
sought information on ways the WSWC and WestFAST could address the issues and challenges
involving federal non-tribal water right claims,' as well as examples of successful state and
federal efforts to resolve these claims. Responses indicated a broad consensus that the WSWC
and WestFAST could develop a clearinghouse of information to assist states and federal agencies
in the effecgive resolution of federal non-tribal water rights claims.

2013-2014: The WSWC and WestFAST will hold a one-day workshop on July 15-16 in Helena,
Montana to begin the process of developing a clearinghouse of information, as suggested by the
survey responses. The workshop will be held in conjunction with WSWC’s summer meetings,
which will take place in Helena after the workshop on July 16-18.

The workshop will bring together 40-50 state and federal officials to identify the specific issues,
tools, and information to be included in a clearinghouse. The meeting will also provide insight
into the framework, design, and format of the clearinghouse (e.g., a report, regularly updated
website or database, etc.).

In terms of format, the workshop will be a working meeting emphasizing group participation
with three brief panel presentations focused on the following broad categories: (1)
accommodating federal water needs and interests within state legal frameworks; (2) water uses
associated with activities on federal lands; and (3) issues associated with state general stream
adjudications. Each panel will be followed by facilitated breakout group discussions that will
focus on specific sub-issues.

Ideally, the workshop and the information from the questionnaire responses will provide the
Subcommittee with sufficient information to begin the process of developing the clearinghouse.

Time Frame: July 2014 — December 2014

' For the purposes of the questionnaire, the term “federal non-tribal water right claim” encompasses federal reserved
right claims, federal state-based claims, and claims relating to the aforementioned federal agencies that do not
involve water right claims made by a tribe.



Federal Non-Tribal Water Claims Subcommittee: Melissa Hornbein (MT), DL Sanders (NM),
and Dwight French (OR). WestFAST members participating in the Subcommittee in an ex officio
capacity include: Lee Koss (Bureau of Land Management), Marc Kodack (Department of
Defense), Andrew Hautzinger (U.S. Fish and Wildlife Service), and Christopher Savage (U.S.
Forest Service).

2. CWA JURISDICTION*

Work-to-Date: In 2011, the EPA and the U.S. Army Corps of Engineers released draft
guidance intended to provide clearer, more predictable guidelines for determining which water
bodies are subject to Clean Water Act (CWA) jurisdiction, consistent with the U.S. Supreme
Court’s Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers and
Rapanos v. United States decisions.

In September 2013, the EPA and Corps withdrew the draft guidance. At the same time, the
agencies announced that they had submitted a draft rule to clarify CWA jurisdiction to the Office
of Management and Budget (OMB) for interagency review. In addition, EPA announced that its
Science Advisory Board is developing a report on the connection between small, isolated waters
and larger bodies of water. EPA released the report for public comment in September 2013, and
has indicated that the final connectivity report will inform the final connectivity report.

In 2013, the WSWC wrote EPA and the Corps a series of five letters to: (1) express concern
about the agencies’ process in developing the rule; (2) urge them to engage in greater
consultation with the states and to comply with the state consultation criteria of Executive Order
13132; and (3) to comment on the draft connectivity report.

In addition, the WSWC created a CWA Rulemaking Workgroup to gather information on the
WSWC member states’ perspectives regarding the rulemaking and to identify further areas of
consensus among the western states regarding the rulemaking. In March 2014, the workgroup
developed a letter that the WSWC sent to EPA and the Corps setting forth a list of additional
consensus comments on the rulemaking, including a list of waters and features that should be
excluded from the rule’s definition of “waters of the U.S.” The letters were based upon WSWC
Position #330.5.

2014-2015: The Committee will continue to work with the Water Resources and Water Quality
Committees through the Workgroup to follow and comment on the development of a
jurisdictional rule and other federal actions regarding CWA jurisdiction in accordance with the
WSWC’s positions.

Time Frame: Ongoing

CWA Rulemaking Workgroup: Michelle Hale (AK), Mike Fulton (AZ), Trisha Oeth (CO), Barry
Burnell (ID), Tom Stiles (KS), Jon Patch (ND), Bill Schuh (ND), J.D. Strong (OK), Todd
Chenoweth (TX), Walt Baker (UT), Laura Driscoll (WA), Stephen Bernath (WA), and Bill
DiRienzo (WY).

*See Item 3(a) of the Water Quality Committee Workplan



3. AD HOC GROUP ON RESERVED INDIAN WATER RIGHTS

Work-to-Date: The WGA and WSWC have long supported the negotiated resolution of Indian
water rights claims (WSWC Position #336). As a result, the WGA and WSWC have worked
with the Native American Rights Fund (NARF) for over thirty years as part of the Ad Hoc Group
on Reserved Indian Water Rights to promote negotiated settlements.

In recent years, the Group has highlighted the need to secure a permanent funding mechanism
that will ensure that settlements authorized by Congress and approved by the President will be
implemented. The Ad Hoc Group has also initiated quarterly conference calls or in-person
meetings with the Department of Interior to discuss key issues associated with Indian water
rights settlements.

In 2013, the WSWC and NARF held their 13" biennial Symposium on the Settlement of Indian
Reserved Water Rights Claims on August 13-15, 2013, at the Pojoaque Pueblo near Santa Fe,
New Mexico. Over 160 state, tribal, federal, and other experts participated.

In March 2014, the Ad Hoc Group met with Congressional and Administration offices in support
of Indian water rights settlements, including officials from the White House, the Office of
Management and Budget, the Council on Environmental Quality, and the Department of the
Interior.

2013-2014: The Reserved Rights Subcommittee, working with WGA staff, will oversee WSWC
efforts in the following areas: (1) activities to gather support for an appropriate remedy to
settlement funding issues, including efforts to support the Reclamation Water Settlements Fund,
the Authorized Rural Water Projects Completion Act (S. 715), development of a permanent
settlement funding mechanism, and funding for federal assessment, negotiation, and
implementation teams; and (2) with the Ad Hoc Group, continue meeting with the
Administration via the quarterly conference calls and other face-to-face opportunities to discuss
key issues associated with Indian water rights settlements.

Time Frame: Ongoing
Reserved Rights Subcommittee: Bill Staudenmaier (AZ); Cindy Chandley (AZ); Jay Weiner
(MT), DL Sanders (NM); Bidtah Becker (NM); and Norman Johnson (UT)

4. WATER CONSERVATION

Work-to-Date: The WSWC has carried out a number of projects involving water conservation
over the years. In 1983, it published its report “Water Conservation and Western Water
Resource Management,” which discussed the various aspects of water conservation, its potential
benefits and limitations, as well as its role in western water law and management. The report
also summarized water conservation activities in sixteen western states. Subsequent WSWC
efforts include a 1993 update to the report as well as various roundtables, workshops, and
symposia focused on conservation, among other efforts.



The current WGA/WSWC position on conservation is found in Paragraph B(3)(c) of WGA
Resolution #2014-3, which states: “Western Governors encourage adoption of strategies to
sustain water resources and declining and inconsistent snowpack, including the use of water
conservation.... The Governors encourage the use of and research into promising water-saving
strategies.”

2014-2015: The Legal Committee will develop a report on agricultural and urban water
conservation that will focus on the issues associated with improving or implementing a
conservation program at the state level. In particular, it will: (1) include a literature review of
existing legal research related to water conservation; (2) describe concerns related to
abandonment and forfeiture and discuss existing state protections for conservation; (3) describe
issues and state efforts regarding consumptive use requirements as they pertain to conservation;
(4) describe issues and state efforts regarding adverse impacts to water right holders associated
with conservation; (5) carry out case studies of existing water conservation and salvage programs
in California, Montana, Oregon, Utah, and Washington to identify the “lessons learned” from
these programs; and (6) identify policy options for states to consider when working to implement
or improve a conservation program at the state level.

The report will build upon past WGA and WSWC conservation efforts, including but not limited
to the 1983 report, the 1993 update, and the 2012 WGA-WSWC Water Transfers report. As a
first step, WSWC staff will work with the Committee’s Water Conservation Subcommittee to
define the term “conservation” for the purposes of the report. Past WSWC reports have defined
the term “water conservation” as “decreasing water withdrawals and/or consumption by reducing
demand through the appropriate and more efficient use of available water supplies.” In addition,
the report will recognize that conservation is a means to an end and not an end in and of itself,
and will consider third party impacts and unintended consequences.

WSWC staff will develop the report under the guidance and direction of the Committee’s Water
Conservation Subcommittee and the Water Resources Committee's Water Use
Efficiency/Conservation Subcommittee. Rather than issue a survey to gather the necessary
information, WSWC staff will rely on independent research and focused telephone interviews
with select staff from the applicable WSWC state agencies. It is also envisioned that WSWC
member states will review the report to ensure its accuracy. Additional outreach may be
conducted with other stakeholders in the environmental, urban, and agricultural communities on
an as-needed basis.

Time Frame: August 2014 to January 2015.

Subcommittee: Jeanine Jones (CA), John Simpson (ID), Greg Ridgley (NM), and Phil Ward
(OR)
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D-R-A-F-T
EXECUTIVE COMMITTEE
WORK PLAN
2014/2015

1. NEWSLETTER

Work to date: Western States Water provides members and others with accurate and timely
information on various water resources topics at state, regional and national levels. It is provided
as a free service to members, governors and their staff, member state water resource agencies,
state water users associations, selected multi-state organizations, key Congressmen and their
staffs, and top federal administration officials. Other public and private agencies and individuals
may subscribe for a fee. It is primarily distributed via email, and is posted on our website, with
password protection (for recent issues).

2014/15: Along with the Council’s regular meetings, the newsletter requires our most significant
commitment of staff resources, though that is usually ancillary to other efforts. The response
from members and others receiving the newsletter has been consistently positive. The Council

will continue to provide this service weekly via email, except for those who request a hard copy.

Time Frame: Ongoing

2. REGULAR MEETINGS

Work to Date: The first meeting of the Council was held in Stateline, Nevada in 1965, and
regular meetings have been held since. Currently, the Council meets three times per year,
rotating among the member states, which host the meetings at a location of their choice. Guest
speakers and topics for discussion are scheduled according to members’ interests and needs.
External policy positions for consideration are noticed 30-days before the Council meets and are
distributed not only to members, but also to WGA staff and the governors’ staff. Any position
statement not noticed may be brought before the Council for consideration at a meeting by
unanimous consent, but if approved, must be sent to WGA for review prior to distribution
consistent with mutually agreed upon procedures for policy coordination between WGA and
WSWC.

2014/15: Montana will host the Summer 2014 meetings in Helena, and Arizona will host the
Fall 2014 meetings in Phoenix.



3. 50™ ANNIVERSARY MEETING

2014/15: The Council will celebrate its 50th Anniversary in 2015. The first meeting was held in
Stateline, Nevada on August 3, 1965. The Council’s 40th Anniversary Commemoration was
held there in 2005. Council members and staff will recognize and commemorate the 50th
anniversary at the WSWC Summer 2015 meetings.

Subcommittee: Roland Westergard, Hal Simpson, and Phil Ward

4. 2015 DC ADMINISTRATION and CONGRESSIONAL VISITS

Work to date: In March 2013, Council officers, members and staff traveled to Washington,
D.C. and had over 30 visits with Administration and Congressional officials in support of
WSWC and WGA positions and priorities. Native American Rights Fund (NARF) staff joined
in many of the visits. WSWC members and staff presented a briefing for congressional staff on
the importance of Indian water rights settlements (attended by 16 staffers). Some of the
feedback from these meetings suggested a need for greater contact and communication between
the Council and federal policymakers.

2014/15: The Council’s Officers and staff will again plan visits in the Spring of 2015 to make
Administration and Congressional contacts and advise them on major national water issues from
the perspective of western states. WSWC members and staff will also schedule visits with
individual congressional offices, as well as visits with WestFAST principals. The WestFAST
Liaison Officer and WestFAST members will participate in these visits with Executive Branch
agencies.

Time frame: Spring 2015

4. WGA/WSWC COORDINATION and COLLABORATION

Work to Date: The publication of the WGA/WSWC report(s) entitled “Water Needs and
Strategies for a Sustainable Future,” raised awareness of the challenges facing the West. The
WGA adopted the 2006 and 2008 reports as policy, and the Council has worked to implement
their recommendations, many of which have been completed. In June 2010, the Council
completed and the WGA accepted a Progress Report summarizing implementation activities. In
2011, WGA adopted two comprehensive policy statements, one focused on water quantity and
the other on water quality, and WGA revised and readopted these in December 2013.

Of particular note, a priority recommendation was establishment of the Western States Federal
Agency Support Team (WestFAST) and the hiring of a liaison officer in the Council’s offices.

2014/15: The Committee will continue to assist in the implementation of WGA policy in
consultation with WGA.



As in the past, the Council may propose policy resolutions for WGA consideration. Further, the
WSWC Chair and/or Executive Director will participate in WGA meetings as appropriate.
Working with the WGA, the Council will also coordinate WestFAST activities and needs.

Time Frame: ongoing

S. WESTFAST

Work to date: WestFAST’s creation has had many benefits. It is a unique forum for addressing
western (and national) water issues that has brought together a dozen federal agencies to
collaborate with each other and state agencies with water-related responsibilities. WestFAST
addresses issues raised and discussed with the Council and WGA (which in turn support
development and implementation of related federal policies and programs). WestFAST and the
Council have also discussed development of a set of collaborative principles to guide
federal/state working relationships. WestFAST is in its sixth year of existence.

2014/15: The Committee will continue to oversee the Council’s work with WestFAST. Further,
the Committee will work to ensure participating agencies realize the real and potential benefits of
WestFAST, and work to build a sound foundation for continuing collaboration. The Council will

also seek to build closer ties with WestFAST principals.

Time Frame: Ongoing

6. WATER MANAGEMENT SYMPOSIA

Work to date: An annual WSWC Water Management Symposium has traditionally been held
under the auspices of the Executive Committee. However, the Committee has usually asked one
of the other committees to take the lead. In odd numbered years, an Indian Water Rights
Settlement Symposia has been held.

In 2012, the Council held a symposium in November in Phoenix, Arizona in collaboration with
relevant federal agencies, multiple stakeholders, and public and private experts on Western State
Water Resources Infrastructure Needs & Strategies. It explored state financing authorities,
policies, programs and projects, as well as public-private financing and cost sharing resources,
with a goal of identifying common interests and promoting partnerships.

2014/15: The Council will again sponsor a Water Infrastructure Symposium focused on
streamlining regulatory requirements to facilitate timely construction of projects in an

environmentally responsible manner.

Time Frame — July — December 2014



7. ANNUAL REPORT

Since its organization in 1965, the Council has prepared and published an annual report. The
annual report includes a brief discussion of the Council’s formation and a detailed summary of
its current membership and activities. It is a report of the Council’s meetings, and provides an
explanation of resolutions and positions and other actions taken by the Council. Further, it
includes a description of other important activities and events, as well as workshops, seminars
and symposia sponsored by the Council. It also describes the Council’s involvement in major
current water policy issues. Lastly, biennially, it includes an audit of the Council’s finances, and
current rules of organization. Recently, electronic copies have been distributed.

Time frame: July — September (for the 2013 calendar year).

FAWORKPLAN\FY 2014-2015\2014-2015 EXECUTIVE COMMITTEE Workplan_draft.docx
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WATER QUALITY COMMITTEE
WORK PLAN
July 1, 2014 to June 30, 2015

1. HYDRAULIC FRACTURING

Work-to-Date: The Environmental Protection Agency (EPA) is preparing a study on the
relationship between hydraulic fracturing and drinking water, a final draft of which is expected
in 2014. In May 2013, the Bureau of Land Management (BLM) also issued a proposed rule for
hydraulic fracturing on public lands, which includes a variance process that would allow states to
propose their own standards if they can prove that their regulations meet or exceed the
requirements in BLM’s rule. In addition, EPA, the Department of Energy (DOE), and the
Department of the Interior (DOI) agreed in April 2012 to develop a “Multi-Agency
Unconventional Oil and Gas Research Program™ to support policy decision by relevant state and
federal agencies. The effort is intended to help support the White House’s March 2011
“Blueprint for a Secure Energy Future.”

The Western Governors’ Association (WGA) Resolution #2014-4) and WSWC Position #353
state that: (1) federal efforts involving hydraulic fracturing should leverage state knowledge,
experience, policies, and regulations; (2) such efforts should be limited, based upon sound
science, and driven by states; and (3) that both organizations oppose any and all efforts that
would diminish the primary and exclusive authority of states over the allocation of water
resources used in hydraulic fracturing.

2014-2015: The Committee will work with the Water Resources and Legal Committees to
support the WGA and WSWC positions, and will continue to monitor and update the WSWC on
developments involving hydraulic fracturing, including but not limited to EPA’s study, BLM’s
proposed rule, and the EPA/DOE/DOI research program.

The Committee will also work in collaboration with the Water Resources and Legal Committees
to prepare a summary of the applicable WSWC states’ experiences with hydraulic fracturing.
The summary will compliment previous reports by the Groundwater Protection Council and
others that describe how state programmatic elements and regulations ensure that hydraulic
fracturing does not impair water resources and environmental values. Examples of the types of
information sought for the summary include but are not limited to: (1) the impacts of hydraulic
fracturing on water quality, if any; (2) examples of how state regulations and other efforts protect
water quality; (3) the economic benefits of hydraulic fracturing; (4) water supplies and amounts
used for hydraulic fracturing; (5) state interaction with federal agencies involving hydraulic
fracturing; and (6) the degree to which states utilize oil and gas taxes and other revenue related to
hydraulic fracturing to fund water-related efforts, including but not limited to water planning,
water management, and water regulation and protection. WSWC staff will prepare the summary
under the direction of the Committees, and will gather the necessary information through
independent research and focused telephone interviews with select staff from the applicable
WSWC state agencies. It is also envisioned that the full WSWC will review the summary.

Time Frame: 2014



2. WATER QUALITY/QUANTITY NEXUS

Work-to-Date: Paragraph (B)(3) of WGA Resolution #2014-03 states: “Western Governors
believe solutions to water resource challenges require an integrated approach within states and
with federal, tribal and local partners. Water resource planning should occur within a framework
that preserves states’ authority to manage water through policies which recognize state law and
the financial, environmental and social values of the water resource to citizens of the western
states today and in the future.” (emphasis added)

2014-2015: In conjunction with the Water Resources and Legal Committees, the Committee
will hold an invitation only workshop to bring together state experts and other relevant
stakeholders to discuss the interaction between water quality and quantity. The purpose of the
workshop will be to produce findings and policy options for the WSWC to consider as it
supports WGA Resolution #2014-03 by providing further insight on: (1) how state water
quantity and quality regulations interact with each other; (2) how states can protect water quality
within the existing framework of the prior appropriation doctrine; and (3) the proper relationship
between federal environmental protections and the states’ primary and exclusive authority over
the allocation of water resources. Under the WSWC’s direction, WSWC staff will prepare a
summary of the meeting.

Time Frame: 2015

3. CLEAN WATER ACT ISSUES

There are a number of ongoing Clean Water Act (CWA) issues that pertain to WSWC policies or
are otherwise of interest that the Committee will monitor and address on an as needed basis.
These issues are listed below in order of priority.

a. CWA Jurisdiction*

Work-to-Date: In 2011, the EPA and the U.S. Army Corps of Engineers released draft
guidance intended to provide clearer, more predictable guidelines for determining which
water bodies are subject to CWA jurisdiction, consistent with the U.S. Supreme Court’s
Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers and
Rapanos v. United States decisions.

In September 2013, the EPA and Corps withdrew the draft guidance. At the same time,
the agencies announced that they had submitted a draft rule to clarify CWA jurisdiction
to the Office of Management and Budget (OMB) for interagency review. In addition,
EPA announced that its Science Advisory Board is developing a report on the connection
between small, isolated waters and larger bodies of water. EPA released the report for
public comment in September 2013, and has indicated that the final connectivity report
will inform the final connectivity report.



In 2013, the WSWC wrote EPA and the Corps a series of five letters to: (1) express
concern about the agencies’ process in developing the rule; (2) urge them to engage in
greater consultation with the states and to comply with the state consultation criteria of
Executive Order 13132; and (3) to comment on the draft connectivity report.

In addition, the WSWC created a CWA Rulemaking Workgroup to gather information on
the WSWC member states’ perspectives regarding the rulemaking and to identify further
areas of consensus among the western states regarding the rulemaking. In March 2014,
the workgroup developed a letter that the WSWC sent to EPA and the Corps setting forth
a list of additional consensus comments on the rulemaking, including a list of waters and
features that should be excluded from the rule’s definition of “waters of the U.S.” The
letters were based upon WSWC Position #330.5.

2014-2015: The Committee will continue to work with the Water Resources and Legal
Committees through the Workgroup to follow and comment on the development of a
jurisdictional rule and other federal actions regarding CWA jurisdiction in accordance
with the WSWC'’s positions.

Time Frame: Ongoing

CWA Rulemaking Workgroup: Michelle Hale (AK), Mike Fulton (AZ), Trisha Oeth
(CO), Barry Burnell (ID), Tom Stiles (KS), Jon Patch (ND), Bill Schuh (ND), J.D. Strong
(OK), Todd Chenoweth (TX), Walt Baker (UT), Laura Driscoll (WA), Stephen Bernath
(WA), and Bill DiRienzo (WY).

*See Item 2 of the Legal Committee Workplan

b. State Revolving Funds (SRFs) and Infrastructure Financing

Work-to-Date: WSWC Position #  urges the Administration and Congress to provide
greater flexibility and fewer restrictions on state SRF management and stable and
continuing appropriations to the SRF capitalization grants at funding levels that are
adequate to help states address their water infrastructure needs. WGA resolution 2014-04
also supports the SRFs as “important tools” and requests greater flexibility and fewer
restrictions on state SRF management.

In January 2014, Congress passed an omnibus appropriations bill (H.R. 3547) to fund the
federal government through FY 2014. Appropriations for the Clean Water SRF total
$1.45B, a $73M increase, while the Drinking Water SRF will receive $907M, a $46M
increase. H.R. 3547 also enacted or retained a number of limitations on the use of SRF
funds, including but not limited to: (1) “Buy American” provisions for iron and steel; (2)
requirements that between 20% and 30% of SRF funds be used for principal forgiveness,
negative interest loans, or grants subject to additional provisions; and (3) requirements
that states use at least 10% of their SRF funds for green infrastructure, water or energy
efficiency improvements, or other “environmentally innovative” activities.



For FY 2015, the President’s budget request seeks around $1B for the Clean Water SRF,
a cut of about $431M from current levels. The request also seeks $757M for the
Drinking Water SRF, a reduction of $150M.

2014-2015: The Committee will support the WGA and WSWC positions. In particular,
WSWC staff will continue to update the Committee on developments within Congress
and the Administration that have the potential to impact the SRFs. As needed,
Committee members and WSWC staff will also meet with the Administration and
Congress to further the objectives of the WGA and WSWC positions.

Time Frame: Ongoing

c. EPA’s Water Transfers Rule

Work-to-Date: Paragraph B(2)(c) of WGA Resolution #2014-04 and WSWC Position
#316 generally support EPA’s Water Transfers Rule (940 C.F.R. § 122.3(i)), which
clarifies that water transfers are exempt from National Pollutant Discharge Elimination
System (NPDES) permitting under Section 402 of the CWA. The rule states that
transfers do not require NPDES permits if they do not add pollutants and if there is no
intervening municipal, industrial, or commercial use between the diversion and the
discharge of the transferred water.

The rule has been challenged in multiple courts and a challenge filed by nine states,
including Washington, is currently pending before the U.S. District Court for the
Southern District Court of New York (SDNY). Oral arguments in that case took place in
December 2013, and a decision is expected in 2014.

Litigation regarding the rule is also pending in the 9™ Circuit Court of Appeals in ONRC
Action v. Bureau of Reclamation. The case stems from claims an environmental group
filed against the Bureau of Reclamation, arguing that the agency should obtain an
NPDES permit to operate a drain in the federal Klamath Project that transfers water
between the Klamath River and Lower Klamath Lake near the border between Oregon
and California. A federal district court disagreed with this assertion, reasoning that the
CWA is ambiguous and that the rule is entitled to deference. This case marks the first
time the 9™ Circuit will review the validity of EPA’s rule, although it did issue a decision
in 2003 before EPA promulgated the rule that rejected the “unitary waters” theory upon
which the rule is based.

EPA has also indicated in the past that it may reconsider the rule and had formed an
interagency workgroup to explore options for addressing the rule that includes
representatives from EPA, the Corps, the U.S. Department of Agriculture, and the
Department of the Interior.



The Committee and WSWC staff have carried out a number of efforts to support EPA’s
Water Transfers Rule, including meeting with Administration and Congressional officials
to advocate the WSWC'’s position and updating the WSWC and others stakeholders on
recent developments, among other efforts.

2014-2015: The Committee and WSWC staff will: (1) continue to support the WGA and
WSWC positions; (2) monitor any and all activities impacting EPA’s rule, including but
not limited to the SDNY and 9" Circuit litigation and possible efforts by EPA to
reconsider the rule; and (3) inform the WSWC of ongoing developments.

Time Frame: Ongoing

d. Nutrients

Work-to-Date: EPA’s Office of Water is working to carry out a National Nutrient
Strategy to accelerate state adoption of numeric water quality standards while building
the scientific and technical infrastructure for developing new criteria to address nitrogen
and phosphorus pollution.

On March 16, 2011, EPA Acting Assistant Administrator for Water Nancy Stoner issued
a memo to EPA’s Regional Administrators to synthesize key principles regarding the
agency’s technical assistance and collaboration with states. The memo urged the regions
to place new emphasis on working with states to achieve near-term reductions in nutrient
loadings. Most notably, the memo provided a “Recommended Elements of a State
Nutrients Framework™ to serve as a tool to “...guide ongoing collaboration between EPA
regions and states in their joint effort to make progress on reducing nitrogen and
phosphorus pollution.” It also asked each region to use the framework as a basis for
discussions with interested and willing states, the goal of which would be to tailor the
framework to particular state circumstances.

The Committee and WSWC staff have followed and updated the WSWC on EPA efforts
involving nutrients. Various Committee meetings have also featured presentations from
EPA and state officials on federal and state nutrient management efforts.

Paragraph B(3)(b) of WGA Resolution #2014-04 states that .. .nutrients produced by
non-point sources fall outside of NPDES jurisdiction and should not be treated like other
pollutants that have clear and consistent thresholds over a broad range of aquatic systems
and conditions.” The WGA’s resolution further states that states should have “sufficient
flexibility” to utilize their own incentives and authorities to establish standards and
control strategies to address nutrient pollution, rather than “being forced to abide by one-
size-fits-all federal numeric criteria.” According to the WGA’s resolution, successful
tools currently in use by states include best management practices, nutrient trading, and
controlling other water quality parameters, among other “innovative” approaches.

2014-2015: The Committee and WSWC staff will monitor EPA’s nutrient efforts and



inform the WSWC of ongoing developments. It will also ensure that the WSWC’s
efforts do not duplicate those of the Association of Clean Water Administrators.

Time Frame: Ongoing

e. Pesticide Permits and National Pollutant Discharge Elimination System
(NPDES) Permits

Work-to-Date: The Sixth Circuit Court of Appeals’ 2009 ruling in National Cotton
Council v. Environmental Protection Agency vacated an EPA rule that exempted
pesticide applications made in compliance with the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA). The decision has national implications because it consolidated
rule challenges filed in eleven circuits, and because the U.S. Supreme Court declined to
review the decision.

WSWC Position #328 urges Congress to amend the CWA and FIFRA to clarify that
FIFRA-compliant pesticide applications do not require NPDES permits. Paragraph
B(2)(d) of WGA Resolution #2014-04 also states that the Western Governors support
FIFRA’s primary role in regulating pesticide applications to water, and will seek state-
based solutions that compliment rather than duplicate FIFRA.

WSWC members and staff have supported these positions through multiple visits with
Congressional officials. WSWC staff also completed a summary of state information and
examples of how dual CWA-FIFRA regulation will impact western states. Most recently,
legislation (S. 175 and S.802/H.R. 935) has been introduced in the 1 13" Congress that
would overturn the Sixth Circuit’s decision and prevent EPA and states from requiring
NPDES permits for pesticide applications.

2014-2015: The Committee will continue to: (1) monitor and inform the WSWC about
developments involving this issue; and (2) work with key Congressional members and
their staff consistent with the WGA and WSWC positions to support legislation that
would clarify that FIFRA-compliant pesticide applications do not require NPDES
permits.

Time Frame: Ongoing

f. Abandoned Hardrock Mine Remediation

Work-to-Date: The WGA and WSWC have long supported legislation to amend the
Clean Water Act (CWA) to protect authorized third parties, or “Good Samaritans,” who
voluntarily clean up abandoned hardrock mines, from inheriting perpetual liability for the
site under the CWA (WGA Policy Resolution #13-05).



A number of Good Samaritan bills have been introduced in Congress over the years,
including legislation introduced by Senator Mark Udall (D-CO). These bills have been
unsuccessful due to concerns about the potential impacts of amending the CWA and
perceptions that sufficient protections already exist under the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA). However,
considerable uncertainty exists as to whether CERCLA and other existing authorities
provide Good Samaritans with sufficient protection from third party lawsuits for sites in
which there is a continuing discharge of pollutants as defined by the CWA.

Over the past several years, the Committee has worked to support Good Samaritan
legislation and other efforts to clean up abandoned hardrock mines, including multiple
visits with Congress and the Administration, Congressional testimony in support of such
legislation, and involvement in a WGA-organized Task Force focused on crafting an
exemption for Good Samaritan activities by state governments.

Most recently, in December 2012, the Environmental Protection Agency (EPA) issued a
memorandum to clarify administrative protections for Good Samaritans. EPA’s
regulations require operators of sites that continue to discharge pollution after cleanup to
obtain NPDES permits under the CWA. The memorandum clarifies that Good
Samaritans who complete cleanup efforts pursuant to EPA policies will not be considered
“operators” responsible for obtaining NPDES permits if they lack: (1) access and
authority to enter the site; (2) an ongoing contractual agreement or relationship with the
site owner to control discharges; (3) power or responsibility to make timely discovery of
changes to the discharges; (4) power or responsibility to direct persons who control the
mechanisms, if any, causing the discharges; and (5) power or responsibility to prevent
and abate the environmental damage caused by the discharges. Nevertheless, the
memorandum states that it ““...does not address or resolve all potential liability associated
with discharges from abandoned mines.”

2014-2015: The Committee will coordinate with the WGA and encourage efforts to
clean up abandoned hardrock mines, including but not limited to enactment of Good
Samaritan legislation and efforts to support utilization of EPA’s 2012 memorandum. As
part of this effort, the Committee will work with key Congressional members/staff,
Administration officials, and other stakeholders to develop and support efforts to clean up
abandoned hardrock mines in accordance with the WGA’s policies.

In addition to the above actions, the Committee will: (1) work with the Administration
and Congress to provide liability protections to Good Samaritans under existing

authorities; and (2) evaluate the prospects for Good Samaritan legislation.

Time Frame: Ongoing



Tab M — Hydroclimate Monitoring and
Data Workshop



Workshop on Hydroclimate Monitoring Systems & Measurement Needs

Background

Multiple federal agency monitoring programs cover various facets of the hydrologic cycle and provide
fundamental data for managing the West’s water resources, including: the NWS cooperative observer
program (precipitation) and weather satellites, USDA’s Snotel program (snowpack), the USGS
cooperative stream gaging and groundwater monitoring programs, and the NASA/USGS Landsat earth
observing mission (water use). Aging observing system infrastructure and federal budget cuts threaten
the continuity of long-term observing records, and lack of federal resources has limited efforts to
upgrade and modernize existing networks to expand data collection to meet the needs of state and local
water management agencies.

Observations and data form the foundation upon which all water management is based — that which
cannot be measured cannot be managed. Continuity and sustainability of long-term observations are
essential for a broad spectrum of purposes including forecasting and managing extreme events (floods
and droughts), managing international treaties and interstate compacts, and complying with federal
public health and safety and environmental regulatory requirements. Shortcomings of existing
observing systems have been well documented — the major loss of continuity of long-term precipitation
records in the NWS cooperative observer program, needs for greater density of precipitation
observations in Western mountain areas, and needs for better high-elevation and Plains snowpack
monitoring to improve runoff forecasts.

Workshop

WSWC and CDWR are holding a June 23-25 workshop in San Diego to discuss strategies for supporting
and improving key observing systems. The workshop will begin at 1:00 on Monday June 23", and end at
noon on Wednesday the 25™. Topics to be covered include an overview of the funding status of key
federal monitoring programs, development of a 21* century observing system for extreme precipitation
in the West, emerging opportunities for supplementing ground-based observations with remote
sensing, and strategic planning for sustaining long-term observing records.



Tab N — Surplus Water Rulemaking



WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 | Murray, Utah 84107 | (801) 685-2555 | FAX (801) 685-2559

Web Page: www.westernstateswater.org

August 6, 2013
Via Email: joellen.darcy@us.army.mil

The Honorable Jo-Ellen Darcy

Assistant Secretary of the Army (Civil Works)
108 Army Pentagon

Washington, DC 20310-0108

Dear Assistant Secretary Darcy:

On behalf of the Western States Water Council, representing the governors of 18 western
states on water policy issues, I am writing to provide the Council’s perspective on the U.S. Army
Corps of Engineers’ efforts involving surplus water and storage at Corps reservoirs. In
particular, it is our understanding that the Corps is pursuing rulemaking intended to clarify
definitions in its water supply policies and to specify the policies and methodology it will use to
determine prices for surplus water contracts pursuant to Section 6 of the Flood Control Act
(FCA) of 1944. We also understand that the Corps is conducting a system-wide analysis of
storage water reallocation in the Missouri River Mainstem Reservoir System.

As the Corps pursues these efforts, we respectfully request that you consider the
following comments and perspectives, as well as the enclosed position regarding the states’ right
to access the natural flows that would exist absent Corps reservoirs and dams.

A. State Primacy

Water belongs to the states which have exclusive authority over the allocation and
administration of rights to the use of surface water within their borders. State granted water use
permits, once put to beneficial use, also become property rights with constitutional protections,
including due process and compensation if taken through government action.

The basis of the states’ primary and exclusive authority over their water resources is
rooted in the Equal Footing Doctrine in Article 1V of the U.S. Constitution, under which states
take title to the navigable waters within their borders upon admission to the Union. As the U.S.
Supreme Court has noted, Congress has also demonstrated a “consistent thread of purposeful and
continued deference to state water law” * through such laws as the Mining Acts of 1866 and
1870, the Desert Lands Act of 1877, the Federal Water Power Act of 1920, and others. One
notable example of this deference is found in Section 8 of the Reclamation Act, which states:

! California v. U.S., 438 U.S. 645, 653-664 (1978).


mailto:joellen.darcy@us.army.mil

[N]othing in this Act shall be construed as affecting or intended to affect or to in
any way interfere with the laws of any State or Territory relating to the control,
appropriation, use or distribution of water used in irrigation, or any vested right
acquired thereunder, and the Secretary of the Interior, in carrying out the
provisions of this Act, shall proceed in conformity with such laws. ...2

Congress was well aware of this deference when it enacted the laws that govern
the use of surplus water and storage at Corps’ reservoirs, namely the FCA and the Water
Supply Act (WSA) of 1958. For example, it specified in the first sentence of the FCA in
Section 1 that it is “the policy of the Congress to recognize the interests and rights of the
States in determining the development of the watersheds within their borders and
likewise their interests and rights in water utilization and control....”* Similarly,
Congress specified in Section 301(a) of the WSA that it is the policy of Congress to:

[R]ecognize the primary responsibilities of the States and local interests in
developing water supplies...and that the Federal Government should
participate and cooperate with States and local interests in developing such
water supplies in connection with the construction, maintenance, and
operation of Federal navigation, flood control, irrigation, or multiple
purpose projects. *

Section 301(c) of the WSA further specifies that the law’s water supply section
“shall not be construed to modify the provisions” of Section 1 of the FCA or the
provisions of Section 8 of the Reclamation Act of 1902.

In light of the above, the Corps’ surplus water rulemaking and storage
reallocation study must recognize and defer to the states’ legal right to allocate, develop,
use, control, and distribute their surface waters, including but not limited to state storage
and use requirements.

B. Stored Water

The Corps’ efforts must acknowledge the difference between a reservoir’s storage
capacity and stored water. Stored water does not encompass all of the water in a
reservoir. To the contrary, it represents the difference between water flowing into a
reservoir and the water flowing out of the reservoir. Stated another way, if more water
flows into the reservoir than leaves the reservoir, this is captured as stored water. If less
water flows into the reservoir than leaves the reservoir, this water supply represents the
release of stored water. In either event, the natural flows that would exist absent the
Corps’ dams and reservoirs should not be considered stored water. Nor should the
natural flows be subject to interference or require a contract or fee by the Corps to be
appropriated by the states.

243 U.S.C. § 383.

33 U.S.C. § 701-1 (emphasis added).
443 U.S.C. § 390b.

®1d.



C. The Flood Control Act of 1944

We are especially concerned about the Corps’ decision to condition access to the
natural flows that run through six mainstem reservoirs along the Missouri River by
requiring a determination that surplus water is available for withdrawal and requiring that
applicants sign a water supply agreement to pay the Corps for the proportionate cost of
storing the water. As discussed below, these additional and unnecessary requirements are
based upon a misinterpretation of the Act and should not serve as the basis of any
rulemaking or study.

Section 6 of the FCA states that the Corps “is authorized to make contracts...at
such prices and on such terms as [it] may deem reasonable, for domestic and industrial
uses for surplus water that may be available at any reservoir” under the Corps’ control.’
The Corps has interpreted “surplus water” to mean any water in a Corps reservoir that is
not required for federally authorized purposes “because the authorized use for the water
never developed or the need was reduced by changes that occurred since authorization or
construction.”” Corps officials in the Missouri River Basin have further indicated that
once water reaches a reservoir, all water within the boundaries of that reservoir is subject
to the Corps’ authority and can be evaluated to determine whether it is “surplus” under
the above definition, including the natural flows belonging to the states.

This interpretation ignores the distinction between storage capacity and stored
water by improperly viewing the Missouri River as a series of reservoirs connected by
free-flowing rivers. The more correct view is that there are reservoirs sitting on top of
portions of the River. The Corps can evaluate the reservoir pool to determine whether
there is water surplus for authorized needs and uses, but the natural flowing-river
volumes that run beneath the reservoir system should not be considered stored water and
may be permitted by the respective states without Corps interference or contract and fee
requirements. Reasoning otherwise would be contrary to the protection of state “interests
and rights in water utilization and control” provided under Section 1 of the FCA, as well
as requirements under Section 6 that storage contracts for surplus water must not
“adversely affect then existing lawful uses of such water.”® The states’ use of natural
flows was an existing lawful use prior to the Act’s enactment and is therefore protected.

In light of the above, the Corps must recognize the states’ rights by ensuring that
its rulemaking and study do not consider natural flows to be surplus water or stored
water. As stated in the enclosed position, any definition requiring a storage contract to
access natural flows within a reservoir boundary would improperly expand the Corps’
authority and violate the states’ rights to develop, use, control, and distribute surface
water. It would also conflict with state water laws relating to storage for water supply
and the practices of other federal agencies that recognize western water laws, such as the
Bureau of Reclamation.

®33 U.S.C. § 708 (emphasis added).
" Engineer Regulation 1105-2-100, Planning Guidance Notebook at E-214 (Apr. 22, 2000).
833 U.S.C. §§ 701-1, 708 (emphasis added).
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D. Water Supply Act of 1958

We understand that some Corps representatives have cited Section 301(b) of the
WSA as further justification for denying access to natural flows. Section 301(b)
authorizes the Corps to include storage at any planned or existing Corps reservoir for
municipal and industrial water supply, provided that “State or local interests shall agree
to pay for the cost of such provisions. ...

We recognize the Corps’ authority under the WSA to require a contractual
commitment to repay a portion of the cost of providing storage. However, as noted
above, the amount of water stored in a reservoir does not include all of the water flowing
through its boundaries. Requiring a fee to access natural flows that would otherwise be
available absent the Corps’ facilities conflicts with the recognition of state primacy over
water utilization and control found in Sections 301(a) and 301(c) of the WSA. Such a
requirement also runs counter to Section 301(b)’s stated purpose of recouping expenses
the Corps incurs in providing storage.

E. Flexibility

Any rulemaking to address surplus water contracts should be flexible enough to
accommodate the various state laws, prior appropriation and riparian doctrines, and diverse
physical conditions found throughout the country. In almost all cases, the most effective way to
provide this flexibility is on a project-specific basis rather than with a “one-size-fits-all”
approach. The Corps must also fully understand and follow its specific congressional
authorizations and their supporting documentation, most of which recognize the unique elements
of each basin and the differences in state law.

Additionally, the rulemaking must treat prior appropriation states differently than riparian
states to account for the differences in their water laws and policies. For example, in riparian
states, reasonable use of the water belongs to riparian owners. This means that the Corps, as the
riparian owner, would have a user interest in the water captured in its reservoirs. However, prior
appropriation states do not vest user rights based on land ownership. This means that the Corps
has no user interest in the rivers flowing through its reservoirs unless it has received a grant of
those rights from the state. Thus, while Congress has authorized the Corps to operate its dams
for specified purposes in prior appropriation states, such authority does not mean that the Corps
has Congressional authority to capture all water supply in a reservoir without an ownership
interest or rights to consumptive use.

Furthermore, any rulemaking that fails to treat prior appropriation and riparian states
differently could also conflict with Section 1(b) of the FCA, which protects beneficial uses in
states west of the ninety-eighth meridian by stating:

[T]he use for navigation...of waters arising in States lying wholly or partly west
of the ninety-eighth meridian shall be only such use as does not conflict with any

%43 U.S.C. § 390b.



beneficial consumptive use, present or future, in States lying wholly or partly west
of the ninety-eighth meridian, of such waters for domestic, municipal, stock
water, irrigation, mining, or industrial purposes... 10

Other issues that require flexibility include but are not limited to:

e Many western states require a permit to impound and divert water, which may
include the diversion of water from surplus storage.

e In some states, allocating return flows to all owners or users in a reservoir may
result in water that is permitted to an existing water right being allocated in a way
that violates state laws and state ownership of the water.

e The use or reuse of return flows may require a permit in some states, as well as a
determination that the use of the water will not impair existing state-issued water
rights.

F. Outreach with States

We respectfully urge your office and the Corps to engage the states as early as
possible in its rulemaking and the development of the study. Given the implications
these efforts could have on state water rights, state input will be most meaningful during
the preliminary stages of development. Ideally, this engagement should happen before
the proposed rule and study are published for public comment and too much momentum
has built towards federal policy decisions that may not account for state rights and needs.

G. Conclusion

In sum, the Corps’ surplus water rulemaking and storage water reallocation study should:
(1) be developed with robust and meaningful state participation; (2) recognize and defer to the
states’ primary and exclusive authority over the allocation of surface water; (3) properly
distinguish between stored water and storage capacity; and (4) ensure that natural flows are not
considered to be surplus or stored water.

Moreover, the surplus water rulemaking effort should be flexible enough to accommodate
the states’ differing legal doctrines and physical conditions, and should treat prior appropriation
and riparian states differently.

We would greatly appreciate the opportunity to have a dialog about these efforts, and
invite you or a representative to join us at our upcoming fall meetings on October 2-4, in
Deadwood, South Dakota.

33 U.S.C. § 701-1(b).



Thank you for considering our comments and concerns, as well as our invitation. We

look forward to continuing our collaborative relationship with the Corps to address these and
other water management issues in the West.

Respectfully,

L D

Phillip

. Ward, Chairman

Western States Water Council

Encl.

Cc:

Steven Stockton, Director of Civil Works, U.S. Army Corps of Engineers

David Ponganis, Regional Director of Programs, Northwestern Division, U.S. Army
Corps of Engineers

John D’ Antonio, WestFAST Representative, U.S. Army Corps of Engineers

The Honorable Barbara Boxer, Chairwoman, Senate Environment and Public Works
Committee

The Honorable David Vitter, Ranking Member, Senate Environment and Public Works
Committee

The Honorable John Hoeven, Senator, North Dakota

The Honorable Heidi Heitkamp, Senator, North Dakota

The Honorable Tim Johnson, Senator, South Dakota

The Honorable John Thune, Senator, South Dakota

The Honorable Bill Shuster, Chairman, House Transportation and Infrastructure
Committee

The Honorable Nick Rahall, Ranking Member, House Transportation and Infrastructure
Committee

The Honorable Markwayne Mullin, Representative, Oklahoma

The Honorable Kevin Cramer, Representative, North Dakota

The Honorable Kristi Noem, Representative, South Dakota



Position No. 348

POSITION
of the
WESTERN STATES WATER COUNCIL
regarding
STATES’ WATER RIGHTS AND NATURAL FLOWS
San Antonio, Texas
October 12, 2012

WHEREAS, the Western States Water Council strongly supports preservation of the
States’ inherent right to develop, use, control, and distribute water; and

WHEREAS, States have exclusive authority over the allocation and administration of
rights to the use of surface water located within their borders and are primarily responsible for
protecting, managing and otherwise controlling the resource; and

WHEREAS, States are in the best position to protect and allow for the orderly and
rational allocation and administration of the resource through state laws and regulations that are
specific to their individual circumstances; and

WHEREAS, the Flood Control Act of 1944 specifically declared the policy of Congress
to recognize the interests and rights of the Missouri River Basin States in determining the
development of the watersheds within their borders and likewise their interests and rights in
water use and control, and to preserve and protect to the fullest extent established and potential
uses of the rivers’ natural flows, those flows being the natural flows that would pass through the
states in the absence of the U.S. Army Corps of Engineers dams; and

WHEREAS, the federal government has long recognized the right to use water as
determined under the laws of the various states; and

WHEREAS, the various states have the authority and duty to manage permitting of
stored water to supplement natural flows; and

WHEREAS, federal agencies in the western states, such as the Bureau of Reclamation,
generally recognize western water laws and natural flows through reservoir operations, with
releases from storage that supplement natural flows, and water service contracts that supplement
natural flow; and

WHEREAS, representatives of the U.S. Army Corps of Engineers have indicated that all
waters entering its Missouri River mainstem reservoirs are stored waters to be allocated and
controlled by the U.S. Army Corps of Engineers without recognition of the States’ rights to
natural flows being separate from the captured floodwaters stored within those reservaoirs.



Position No. 348

NOW, THEREFORE, BE IT RESOLVED, that the Western States Water Council urge
the Army Corps of Engineers to recognize the legal right of the States to the development, use,
control, distribution and allocation of the States’ surface waters.

BE IT FURTHER RESOLVED, that any policy of the U.S. Army Corps of Engineers
to require storage contracts to access natural flows within a reservoir boundary would be a
violation of the States’ rights to develop, use, control, and distribute surface water.

BE IT FURTHER RESOLVED, that the Western States Water Council opposes any
and all efforts that would diminish the primary and exclusive authority of States over the
allocation of surface water.

*Nebraska abstained from voting on the position.

F:\POSITION\2012\San Antonio Oct12\-348_States Water Rights and Natural Flows_20120ct12.doc
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August 21, 2013

Honorable Jo-Ellen Darcy

Assistant Secretary of the Army (Civil Works)
108 Army Pentagon

Washington, D.C. 20310-0108

Dear Assistant Secretary Darcy:

On behalf of the Western Governors’” Association (WGA), 1
am writing to express interest and concerns related to the U.S.
Army Corps of Engineer’s pending rulemaking on the definition
and treatment of surplus water in Corps reservoirs. It is critical
that this important undertaking recognize the West’s unique
hydrology and legal doctrines, as well as Congress” longstanding
deference to state law with respect to the allocation and use of
water. Water belongs to the states, which have exclusive and
Constitutional authority over its consumptive use and the
allocation and adjudication of water rights.

WGA understands that the Administration is nearing
completion of its review of a draft rule to address the policies by
which it will determine prices for surplus water contracts. WGA is
concerned that the Corps has not adequately engaged the states —
which are responsible for the allocation and management of their
water resources — in the development of this draft and that its
release may be premature. Prior to publishing it in the Federal
Register for public comment, WGA urges you to first initiate a
substantive dialogue with the states.

I have attached a letter recently sent to you by the Western
States Water Council (WSWC), an affiliate organization of WGA,
detailing the concerns of Western states. As requested in the letter,
WGA asks you to work with the states, WSWC and WGA to
address these concerns. I also urge you to attend the upcoming
WSWC meeting in Deadwood, South Dakota (October 2-4, 2013) in
order to discuss this matter with the state water managers that
comprise the Water Council.



Honorable Jo-Ellen Darcy
August 21, 2013
Page 2

Releasing a proposed rule without first engaging in serious consultations with
the states may significantly compromise our ability to reach a mutually acceptable
solution that recognizes and balances both the rights and interests of the states and the
responsibilities of the Corps as authorized by Congress.

Thank you for your consideration of this request. Ilook forward to your positive
response and an opportunity to pursue a serious dialogue regarding this critical issue.

Sincerely,

ecutive Director

cc:  Steven Stockton, Director of Civil Works, U.S. Army Corps of Engineers
Howard Shelanski, Administrator, Office of Information and Regulatory Affairs

Attachment
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October 12, 2012

WHEREAS, the Western States Water Council strongly supports preservation of the
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protecting, managing and otherwise controlling the resource; and

WHEREAS, States are in the best position to protect and allow for the orderly and
rational allocation and administration of the resource through state laws and regulations that are
specific to their individual circumstances; and

WHEREAS, the Flood Control Act of 1944 specifically declared the policy of Congress
to recognize the interests and rights of the Missouri River Basin States in determining the
development of the watersheds within their borders and likewise their interests and rights in
water use and control, and to preserve and protect to the fullest extent established and potential
uses of the rivers’ natural flows, those flows being the natural flows that would pass through the
states in the absence of the U.S. Army Corps of Engineers dams; and

WHEREAS, the federal government has long recognized the right to use water as
determined under the laws of the various states; and

WHEREAS, the various states have the authority and duty to manage permitting of
stored water to supplement natural flows; and

WHEREAS, federal agencies in the western states, such as the Bureau of Reclamation,
generally recognize western water laws and natural flows through reservoir operations, with
releases from storage that supplement natural flows, and water service contracts that supplement
natural flow; and

WHEREAS, representatives of the U.S. Army Corps of Engineers have indicated that all
waters entering its Missouri River mainstem reservoirs are stored waters to be allocated and
controlled by the U.S. Army Corps of Engineers without recognition of the States’ rights to
natural flows being separate from the captured floodwaters stored within those reservaoirs.



Position No. 348

NOW, THEREFORE, BE IT RESOLVED, that the Western States Water Council urge
the Army Corps of Engineers to recognize the legal right of the States to the development, use,
control, distribution and allocation of the States’ surface waters.

BE IT FURTHER RESOLVED, that any policy of the U.S. Army Corps of Engineers
to require storage contracts to access natural flows within a reservoir boundary would be a
violation of the States’ rights to develop, use, control, and distribute surface water.

BE IT FURTHER RESOLVED, that the Western States Water Council opposes any
and all efforts that would diminish the primary and exclusive authority of States over the
allocation of surface water.

*Nebraska abstained from voting on the position.
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Drought Program http://www.usbr.gov/drought/

Policy and Program Services
Drought Program

Background

The Bureau of Reclamation's "Drought Program" was established after Public Law
102-250 was enacted in 1991. The legislation and history of the "Drought Program" and
its accomplishments are discussed below.

e Applicable Legislation: Reclamation States Emergency Drought Relief Act of
1991, Public Law 102-250, 106, Stat. 53, as amended
o 2000 Amendment, P.L. 106-566
o 2006 Re-Authorization, P.L. 109-234
o 2010 Extension of Title I Authorization reads as follows (P.L. 111-212):

Sec. 404. (a) Section 104(c) of the Reclamation States Emergency
Drought Relief Act of 1991 (43 U.S.C. 2214(c)) is amended by
striking *September 30, 2010" and inserting *September 30, 2012' in
lieu thereof.

(b) Section 301 of the Reclamation States Emergency Drought Relief
Act of 1991 (43 U.S.C. 2241) is amended by striking "through 2010'
and inserting “through 2012’ in lieu thereof.

¢ Administering Agency: Department of the Interior, Bureau of Reclamation

e Activities: The Act authorizes emergency response and planning assistance that
would minimize and mitigate losses and damages resulting from drought
conditions.

* Beneficiaries: Federal, State, tribal, and local entities.

Interim Directives & Standards

Reclamation is working to update and finalize the Drought Directives and Standards,
which will be posted here when available. The drafts below are for reference only.

e Title I: Emergency Assistance
e Title I Flow Chart

Title I Checklist

e Title I Appendix C

Title II: Contingency Planning
Title I1: Flow Chart

Title I1: Checklist

Title I: Assistance During Droughts

Title I allows Reclamation to undertake activities that would minimize or mitigate

1of2 3/18/2014 12:47 PM




Drought Program http://www.usbr.gov/drought/

drought damages or losses within the 17 Reclamation States including tribes within
those states, and Hawaii. Any construction activities undertaken shall be limited to
temporary facilities, with the exception of well construction.

Click here for the list of entities that are currently eligible to request Title I emergency
drought assistance.

Title II: Drought Contingency Planning

Title II provides for assistance in drought planning. All 50 states and U.S. territories are
eligile for Title IT planning assistance.

Drought Program Contacts

Reclamation:
Avra Morgan Great Plains Region:
Reclamation Drought Coordinator Chris Murray
Bureau of Reclamation, 84-51000 Regional Drought Coordinator, GP-4600
PO Box 25007 PO Box 36900
Denver, CO 80225-0007 Billings, MT 59107-6900
Phone: 303-445-2906 Phone: 406-247-7757
Fax: 720-544-4207 Fax: 406-247-7793
| Lower Colorado Region: Mid-Pacific Region:
Tina Mullis Sheryl Looper
Regional Drought Coordinator, BC00-4231 |Acting Regional Drought Coordinator,
PO Box 61470 MP-400
Boulder City, NV 89006-1470 Federal Office Building - 2800 Cottage Way
Phone: 702-293-8139 Sacramento, CA 95758
Fax: 702-293-8042 Phone: 916-978-5556
Pacific Northwest Region: Upper Colorado Region:
Megan Montague Jefl Painter
Regional Drought Coordinator, PN-6436 Regional Drought Coordinator, UC-430
1150 N. Curtis Rd, Suite 100 125 S. State Street, Room 6107
Boise, ID 83706-1234 Salt Lake City, UT 84138-1147
Phone: 208-378-5396 Phone: 801-524-3709
Fax: 208-378-5305 Fax: 801-524-3034

Last Updated: February 24, 2014
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Calendar No. 130

1131H CONGRESS
1ST SESSION S’ 6 9

[Report No. 113-73]

To reauthorize the Reclamation States Emergency Drought Relief Act of
1991, and for other purposes.

IN THE SENATE OF THE UNITED STATES

Marcn 22, 2013
Mr. WYDEN introduced the following bill; which was read twice and referred
to the Committee on Energy and Natural Resources
JUuLy 15, 2013
Reported by Mr. WYDEN, with an amendment

[Omit the part struck through and insert the part printed in italic]

A BILL

To reauthorize the Reclamation States Emergency Drought
Relief Act of 1991, and for other purposes.
1 Be it enacted by the Senate and House of Representa-
twes of the United States of America in Congress assembled,
SECTION 1. EXTENSION OF RECLAMATION STATES EMER-
GENCY DROUGHT RELIEF ACT OF 1991.

(a) TERMINATION OF AUTHORITY.—Section 104(c¢)

AN L B W

of the Reclamation States Emergency Drought Relief Act
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of 1991 (43 U.S.C. 2214(c)) is amended by striking
“20127 and inserting “2018”.

“51H16;006;000 and

(b) AUTHORIZATION OF APPROPRIATIONS.—Section
301 of the Reclamation States Emergency Drought Relief
Act of 1991 (43 U.S.C. 2241) 1is amended by striking
“2012” and inserting “2018”.

*S 659 RS



1131H CONGRESS
nae HLR. 3176

To reauthorize the Reclamation States Emergency Drought Relief Act of
1991, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

SEPTEMBER 25, 2013
Mr. DEFAz1o (for himself, Mrs. NaporLitaxo, Mr. Costa, Mr. BEN Ray
LUJAN of New Mexico, Mr. SABLAN, Ms. Cou, Mr. HINOJOSA, Mr.
Howut, Mr. RANGEL, Mr. GRIJALVA, and Ms. HANABUSA) introduced the
following bill; which was referred to the Committee on Natural Resources

A BILL

To reauthorize the Reclamation States Emergency Drought

Relief Act of 1991, and for other purposes.

[E—

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. EXTENSION OF RECLAMATION STATES EMER-

GENCY DROUGHT RELIEF ACT OF 1991.

(a) TERMINATION OF AUTHORITY.—Section 104(c)
of the Reclamation States Emergency Drought Relief Act
of 1991 (43 U.S.C. 2214(¢)) is amended by striking
“2012” and inserting “2018”.
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1 (b) AUTHORIZATION OF APPROPRIATIONS.—Section
2 301 of the Reclamation States Emergency Drought Relief
3 Act of 1991 (43 U.S.C. 2241) is amended by striking
4 2012”7 and inserting 2018,

O
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1131H CONGRESS
L H,R.518

To amend the Reclamation States Emergency Drought Relief Act of 1991

M.

for the purposes of extending the Reclamation States Emergency
Drought Relief Act of 1991 through 2018, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 5, 2013
MARKEY (for himself, Mrs. NAPOLITANO, Mr. BEN RAY LUJAN of New
Mexico, Mr. GRIJALVA, Mr. SABLAN, Mr. Hour, Ms. HANABUSA, Ms.
Cou, Ms. SLAUGHTER, Mr. HINOJOSA, and Mr. RANGEL) introduced the
following bill; which was referred to the Committee on Natural Resources

A BILL

To amend the Reclamation States Emergency Drought Relief

N O e AW

Act of 1991 for the purposes of extending the Reclama-
tion States Emergency Drought Relief Act of 1991
through 2018, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. DROUGHT RELIEF.

(a) TERMINATION OF AUTHORITY.—Section 104(¢)
of the Reclamation States Emergency Drought Relief Act
of 1991 (43 U.S.C. 2214(c)) is amended by striking
“20127 and inserting “2018”.
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(b) AUTHORIZATION OF APPROPRIATIONS.—Section
301 of the Reclamation States Emergency Drought Relief
Act of 1991 (43 U.S.C. 2241) is amended—

(1) by striking “90,000,000” and inserting

“$110,000,000’; and

(2) by striking “2012” and inserting “2018”.
SEC. 2. CLIMATE VARIABILITY REVIEW.

Subsection (e) of section 203 of the Reclamation
States Emergency Drought Relief Act of 1991 (43 U.S.C.
2223(e)) 1s amended as follows:

“(e) REVIEW.—The contingency plans shall include
provisions for periodic review to assure adequacy of the
contingency plan to respond to current conditions, as well
as address projected long-term climate variability and
change, and such plans may be modified accordingly.”.

O
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WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 1 Murray, Utah 84107 1 (801) 685-2555 I FAX (801) 685-2559

Web Page: www.westernstateswater.org

February 25, 2014

The Honorable Brian Schatz, Chairman The Honorable Mike Lee, Ranking Member
Energy and Natural Resources Committee Energy and Natural Resources Committee
Subcommittee on Water and Power Subcommittee on Water and Power

304 Dirksen Senate Building 304 Dirksen Senate Building

Washington, DC 20510 Washington, DC 20510

Dear Chairman Schatz and Ranking Member Lee:

On behalf of the Western States Water Council, representing the eighteen western governors on
water policy issues, [ am writing to comment on the SECURE Water Amendments Act of 2014 (S. 2019)
for the record. These comments are based on the Council’s October 8, 2013 letter to then-Chairman Ron
Wyden and Ranking Member Lisa Murkowski expressing our continued support for implementation of
the SECURE Water Act (Position #357).

Congress passed the SECURE Water Act in 2009 to authorize a number of important programs
that support the states’ primary responsibility to manage the nation’s water resources. The Act’s
authorized activities provide much needed support that states and other non-federal entities in the West
use to provide adequate and safe supplies of water for human health, the economy, and the environment,
as well as enhancing public safety. However, many of these programs are unfunded or underfunded.
Thus, reauthorization and appropriations are needed for these programs to fulfill their intended purposes.

As introduced, S. 2019 would address the Council’s concerns by extending the authorization for
two important SECURE Water Act programs, namely the Bureau of Reclamation’s WaterSMART Grants
Program and the U.S. Geological Survey’s (USGS) National Water Availability and Use Assessment
Grant Program.

A. WaterSMART Grants Program

The WaterSMART Grants Program provides cost-shared funding to states, tribes, and other
entities on a competitive basis to address crucial water supply issues, stretch limited water supplies, and
improve water management. Water managers have used this funding to improve their systems’
operations and make more efficient use of limited supplies, which helps in responding to the severe and
prolonged drought conditions that continue to impact much of the West. For example, from 2010-2012,
the program leveraged non-federal investments by a two-to-one ratio to help conserve more than 616,000
acre-feet of water in the West.

The WaterSMART Grants Program’s current authorized spending is expected to expire later this
year and S. 2019 would ensure that Reclamation can continue assisting states in their water conservation
efforts by reauthorizing the program through 2023. Failure to do so would greatly diminish
Reclamation’s ability to partner with states and local communities to increase water efficiency in the
West, threatening a range of economic and environmental interests, even as unprecedented drought
afflicts many areas. Consequently, the Council strongly supports reauthorization of the WaterSMART
Grants Program.



B. National Water Availability and Use Assessment Grant Program

The availability of water data is critical for planning and timely responses to droughts, flooding,
and other extreme weather events. In particular, a lack of timely and accurate data on water use and
availability places human life, health, welfare, property and environmental and natural resources at a
considerably greater risk of loss. Unfortunately, erosion of the federal investment over the years has led
to the discontinuance, disrepair, or obsolescence of vital data systems and programs needed to inform
water resources management across the country.

The SECURE Water Act authorized the National Water Availability and Use Assessment as part
of a suite of activities aimed at enhancing the Department of the Interior’s water data efforts. The
Assessment is a USGS program aimed at providing better information on water resources budgets in the
U.S., identifying trends in use and availability, helping forecast water availability for future needs, and
maintaining a national inventory of water uses. Since states have the primary responsibility for gathering
and managing data about water use, the SECURE Water Act authorized USGS to provide grants to state
water management agencies to assist in acquiring locally-generated water data to be integrated with
national datasets. However, USGS’ requests for such grants have not been funded and its program
authority expired with Fiscal Year 2013.

S. 2019 would reauthorize the Assessment’s grant program through 2023 allowing for continuing
support for state efforts to gather and analyze water data in a consistent manner. The Council supports
reauthorization of this program. The Council also notes that its Water Data Exchange (WaDE) initiative
has created the architecture for sharing information between states and with federal agencies, which will
support this federal effort.

We commend the Subcommittee for its work in addressing important water needs in the West.
We also look forward to working with the Subcommittee and the Congress to continue to improve
western water management.

Sincerely,

Ly

Phillip C. Ward
Chairman, Western States Water Council

Enclosures

cc: The Honorable Mary Landrieu, Chair, Energy and Natural Resources Committee
The Honorable Lisa Murkowski, Ranking Member, Energy and Natural Resources Committee
The Honorable Jeff Flake, Senator for Arizona
The Honorable Mark Udall, Senator for Colorado
The Honorable Mazie Hirono, Senator for Hawaii
The Honorable James E. Risch, Senator for Idaho
The Honorable Dean Heller, Senator for Nevada
The Honorable John Hoeven, Senator for North Dakota
The Honorable Tom Udall, Senator for New Mexico
The Honorable Martin Heinrich, Senator for New Mexico
The Honorable Ron Wyden, Senator for Oregon
The Honorable Tim Johnson, Senator for South Dakota
The Honorable Maria Cantwell, Senator for Washington
The Honorable John Barrasso, Senator for Wyoming
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WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 1 Murray, Utah 84107 1 (801) 685-2555 I FAX (801) 685-2559

Web Page: www.westgov.orglwswe

October 8, 2013 Position #357

Via Fax: (202) 224-6163
The Honorable Ron Wyden, Chairman Honorable Lisa Murkowski, Ranking Member
Energy and Natural Resources Committee Energy and Natural Resources Committee
United States Senate United States Senate
304 Dirksen Senate Office Building 304 Dirksen Senate Office Building
Washington, DC 20510 Washington, DC 20510
Dear Chairman Wyden:

On behalf of the Western States Water Council, representing the governors of 18 western
states on water policy issues, we are writing to express our continued support for implementation
of the SECURE Water Act (“the Act”), which Congress passed as Subtitle F of the Omnibus
Public Lands Management Act of 2009 ( Pub. L. 111-11).

As noted in Section 9501 of the Act, “although States bear the primary responsibility and
authority for managing the water resources of the United States, the Federal Government should
support the States, as well as regional, local and tribal governments....” The Act authorized a
number of important programs to provide this much needed support. However, as discussed
below, we are concerned that many of these programs have largely gone unfunded or underfunded.
As a result, we encourage you to ensure that the Act’s authorized activities receive continued
authorizations and appropriations that are adequate to fulfill their stated purposes.

A. Water Management Improvement

Western water law and policy are based on the reality of scarcity and the need to use water
wisely. While the western states have made great strides in increasing efficiency and reducing
water use, continued investments and sacrifices are needed to maintain our quality of life in the
West and to protect our environment.

Section 9504 of the Act recognized this need by authorizing the Secretary of the Interior to
provide grants or enter into cooperative agreements to assist states and other non-federal entities in
carrying out a range of water use efficiency improvements. The Act authorized $200 million for
this and other efforts under Section 9504, to remain available until expended.

One important water management tool that relies on this funding is the Bureau of
Reclamation’s WaterSMART Grant program, which provides cost-shared funding on a
competitive basis to address crucial water supply issues, stretch limited water supplies, and
improve water management. To date, the program has provided assistance that has helped
facilitate the conservation of over 616,000 acre-feet of water in the West from 2010-2012.

However, notwithstanding the benefits of this program, the House FY 2014 Energy and
Water Appropriations Bill (H.R. 2609) would zero out funding for the WaterSMART Grants
Program. Eliminating or drastically reducing funding from past levels would greatly diminish the



Bureau of Reclamation’s ability to partner with states and local communities to increase water
efficiency in the West, while also threatening a range of economic and environmental interests.
Consequently, we urge you to support appropriating sufficient funds to carry out the activities
authorized under Section 9504 of the Act, including Reclamation’s WaterSMART Grants program.

It is worth noting that this proposed cut comes at a time when the unobligated balance of
the Reclamation Fund is projected to grow to about $13.3 billion in FY 2013, an increase of over
$1 billion from FY 2012. The Reclamation Act of 1902 (Pub. L. 57-161) created the Fund to be
the principle means of financing federal western water development in the West. The receipts that
accrue to the Fund come from water and power sales, project repayments, and receipts from public
land sales and leases in the 17 contiguous western states, as well as federal oil, gas and mineral
leases. However, these receipts are only available pursuant to annual appropriation acts. Over the
years, declining federal expenditures from the Fund for Reclamation purposes have created a
growing unobligated balance that is used for other federal purposes. Thus, it is frustrating to see
proposed cuts to the WaterSMART Grants Program and other critical Reclamation programs when
the over $2 billion in receipts that accrue to the Fund each year are more than sufficient to cover all
current Reclamation expenditures and more.

The Council supports technical and financial assistance to states and local watershed
groups and water districts as an appropriate federal role, consistent with authorized Reclamation
programs, and as a suitable Reclamation Fund expenditure.

B. Water Data Enhancement

Real-time water resources data are critical for timely actions in response to droughts,
flooding, and other extreme weather events. Without timely and actuate streamflow information,
human life, health, welfare, property, and environmental and natural resources are at considerably
greater risk of loss. However, over the years, the lack of capital investments in water data
programs has led to the discontinuance, disrepair, or obsolescence of vital equipment needed to
maintain existing water data gathering activities.

Recognizing this need, the Act authorized a variety of activities to enhance the Department
of the Interior’s water data efforts, including the development of a national groundwater
monitoring program, a brackish water assessment, and the establishment of a national water
availability and use assessment. Section 9507 of the Act also authorized an additional $10 million
for each of fiscal years 2009 through 2019 for enhancements to the U.S. Geological Survey’s
(USGS) National Streamflow Information Program (NSIP). NSIP is intended to provide a national
backbone focused on national needs and interests. The authorized enhancements would increase
the number of NSIP streamgages and also help ensure the NSIP streamgages are flood hardened
and equipped with water quality sensors and modernized telemetry. Since federal investments
have been insufficient to fully fund NSIP, these authorized enhancements, if funded, would go a
long way towards achieving the program’s mission.

The Council has long supported NSIP as well as USGS’ Cooperative Water Program,
which together provide vital water data that States and other public and private entities and
individuals rely on in making day-to-day planning and management decisions. The Council also
conducted a recent survey with its member states regarding USGS budget priorities that further
underscores the importance of these programs, finding that almost 90% of the States identified
USGS’ stream monitoring networks as being “most important” with respect to their ability to carry
out their surface water management and administration responsibilities.



C. Conclusion

The Council has long supported watershed and basin-wide coordination that involves all
governmental entities and stakeholders interested in finding solutions to present and future water
management challenges. The Act’s authorized activities further this coordination and provide
much needed support that States and other non-federal entities in the West use to provide adequate
and safe supplies of water for human health, the economy, and the environment, as well as
enhancing public safety.

We look forward to working with the Congress to improve western water management
under the activities authorized under the Act.

Sincerel

Phillip C. Ward, Chairman
Western States Water Council
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To reauthorize and update certain provisions of the Secure Water Act.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 12, 2014
ScHATZ (for himself, Mr. HEINrICH, Mr. WYDEN, Mr. UDALL of New
Mexico, Ms. HiroNO, and Mr. UpALL of Colorado) introduced the fol-
lowing bill; which was read twice and referred to the Committee on En-
ergy and Natural Resources

A BILL

To reauthorize and update certain provisions of the Secure
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Water Act.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “SECURE Water
Amendments Act of 20147,

SEC. 2. AUTHORIZED ACTIVITIES; ELIGIBILITY; AUTHOR-
IZATION OF APPROPRIATIONS.

(a) IN GENERAL.—Section 9504 of the Omnibus

Public Land Management Act of 2009 (42 U.S.C. 10364)

1s amended—
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(1) 1 subsection (a)—
(A) in paragraph (1)(H)—
(1) in clause (i), by striking “or’”” at
the end;
(i1) in clause (i1), by striking the pe-
riod and inserting “‘; or”’; and
(1) by adding at the end the fol-
lowing:
“(i1) to plan for or address the im-
pacts of drought.”; and
(B) in paragraph (2)(A)—
(1) by striking “‘; and” and inserting
oo’
(i1) by striking “(A) be located within
the States’ and inserting the following:
“(A) be located In—
“(1) the States”; and
(iii) by adding at the end the fol-
lowing:
“(11) the State of Hawaii; and”; and
(2) in subsection (e), by striking “There is”
and all that follows through “$200,000,000” and in-
serting “There are authorized to be appropriated
such sums as are necessary to carry out this section

for each of fiscal years 2015 through 2023".

*S 2019 IS
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SEC. 3. AUTHORIZATION OF APPROPRIATIONS FOR NA-
TIONAL WATER AVAILABILITY AND USE AS-
SESSMENT PROGRAM.

Section 9508(e)(2) of the Omnibus Public Land Man-
agement Act of 2009 (42 U.S.C. 10368(e)(2)) is amended
by striking “$12,500,000 for the period of fiscal years
2009 through 2013” and inserting ‘“‘such sums as are nec-
essary for the period of fiscal years 2014 through 20237,

O

*S 2019 IS
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LITIGATION AND LEGISLATION UPDATE

174™ WSWC MEETINGS
ARLINGTON, VIRGINIA — APRIL 3, 2014

Nathan Bracken
WSWC Assistant Director and General Counsel
nbracken@wswc.utah.gov

This summary describes developments regarding notable legislation and litigation that pertain to WGA/WSWC policies or are
otherwise of interest. It focuses mostly on litigation and federal legislative developments that took place after the WSWC'’s 2013 fall
meetings, which took place on October 2-4, 2013, in Deadwood, South Dakota. This update is current as of March 21, 2014, and
begins with the most recently introduced legislation.

NOTABLE LEGISLATION

Bill Number(s)

Summary

Dates/Status

Sponsor(s)

S. 2034

Issue — Bureau of Reclamation Title Transfers

Title — Reclamation Title Transfer Act of 2014: Would authorize the Secretary of the
Interior to establish a program to facilitate the transfer of appropriate Bureau of
Reclamation projects and facilities to non-federal entities in consultation with the
governors of affected states and in conformity with state water laws.

Staff with Senator Brian Schatz’s office (D-HI) contacted WSWC staff for comments prior
to introducing the bill. The bill ultimately included language proposed by WSWC staff
that would require consultation with the governors and conformity with state water laws.

02/24/14: Introduced
and referred to Energy
and Natural Resources
Committee

02/27/14: Subcommittee
on Water and Power
hearing

Subcommittee on
Water and Power
Chair Brian Schatz
(D-HI) introduced
the bill



mailto:nbracken@wswc.utah.gov

S. 2019 Issue — SECURE Water Act/WaterSMART 02/12/14: S. 2109 Senate
H.R. 4258 introduced in Senate and | Subcommittee on
Title — SECURE Water Act Amendments Act of 2014: Would amend the SECURE referred to Energy and Water and Power
Water Act to raise the authorization ceiling for the WaterSMART grants program, Natural Resources Chair Brian Schatz
authorizing “such sums as are necessary” through 2023. It would also clarify that Committee (D-HI) introduced
activities to plan for and reduce drought impacts are eligible for the grants and would S. 2019 with
make projects in Hawaii eligible. Additional provisions would reauthorize the National 02/27/14: Senate Senators Mark
Water Availability and Use Assessment’s grant program through 2023, providing “such Subcommittee on Water | Udall (D-CO),
sums as are necessary,” compared to the previously authorized amount of $12.5M. and Power hearing Mazie Hirono (D-
HI), Tom Udall (D-
*WSWC Position #357 and related letter dated 02/25/14, which supported S. 2019’s 03/14/14: H.R. 4258 NM), Martin
reauthorization of the WaterSMART and National Water Availability and Use Assessment | introduced in House and | Heinrich (D-NM),
grant programs referred to Natural and Ron Wyden (D-
Resources Committee OR)
House Natural
Resources
Committee Ranking
Member Grace
Napolitano (D-CA)
introduced H.R.
4258 with 17 co-
sponsors
S. 2016 Issue — California/Drought 02/11/14: S. 2016 Senator Dianne
H.R. 4024 introduced in the Senate | Feinstein (D-CA)

Title — California Emergency Drought Relief Act of 2014: Would reauthorize the
Reclamation States Emergency Drought Relief Act through 2017, increasing funding from
$90M to $190M. The bills would also raise the authorization ceiling for the SECURE
Water Act’s WaterSMART grants program from $200M to $250M.

Provisions specific to California and Oregon would, among other things: (1) authorize
federal actions to maximize water supplies in California’s Bay-Delta; (2) fund federal
efforts to develop other water sources for wildlife refuges in California to save Central

and referred to Energy
and Natural Resources
Committee

02/11/14: H.R. 4039
introduced in the House
and referred to the
Committees on

introduced S. 2016
with Senators
Barbara Boxer (D-
CA), Ron Wyden
(D-OR), and Jeff
Merkley (D-OR)

Rep. Jim Costa (D-

2




Valley Project water for crops and drinking water; (3) authorize water planning and
management activities to reduce water use in the Klamath Basin in California and Oregon;
and (4) prioritize the Drinking Water and Clean Water State Revolving Funds (SRFs) in
California for projects that boost drinking and municipal water supplies.

The bill is intended, in part, to be an alternative to drought legislation (H.R. 3964 — see
below description) that the House passed in February to address California’s drought.

*WSWC Positions #357and #347

**\WGA Resolution #2014-03, Paragraph (B)(4)(b)

Agriculture, Energy and
Commerce,
Transportation and
Infrastructure, and
Natural Resources

CA) introduced
H.R. 4039 with
Representatives
Sam Farr (D-CA)
and Tony Cardenas
(D-CA)

H.R. 3981 Issue — Storage Water 01/31/14: Introduced House Natural
and referred to House Resources
Title — Accelerated Revenue, Repayment, and Surface Water Storage Enhancement | Natural Resources Committee Chair
Act: Would require the Secretary of the Interior to allow for the prepayment of repayment | Committee Doc Hastings (R-
contracts between water users and the U.S. WA\) introduced the
02/05/14: Subcommittee | bill
on Water and Power
hearing
H.R. 3980 Issue — Storage Water Infrastructure 01/31/14: Introduced in | House
House and referred to Subcommittee on
Title — Water Supply Permitting Coordination Act: Would authorize the Secretary of Natural Resources Water and Power
the Interior to coordinate federal and state permitting processes regarding the construction | Committee Chair Tom
of new surface water storage projects that are located on lands falling under the 02/05/14: Subcommittee | McClintock (R-CA)
jurisdiction of the Secretaries of Agriculture and Interior. The bill would also designate on Water and Power introduced the bill
Reclamation as the lead agency for permit processing. holds hearing on bill with Rep. Cynthia
Lummis (R-WY)
H.R. 3964 Issue — California/Drought/Bay-Delta 01/29/14: Introduced in | Rep. David Valadao

Title — San Joaquin Valley Emergency Water Delivery Act: Would preempt California
law, notwithstanding Section 8 of the Reclamation Act, to increase water deliveries in

House and referred to
Natural Resources
Committee

(R-CA) introduced
the bill with 16 co-
sponsors, including

3




California’s drought-stricken Central Valley. According to the bill’s sponsors, the bill and
its preemption of state law is needed to address environmental regulations they believe
have harmed the Central Valley’s economy by curtailing water deliveries to protect the
Delta smelt and other fish listed under the ESA.

The bill is similar to H.R. 1837, which co-sponsor Devin Nunes (R-CA) introduced in
2011. That bill passed the House but stalled in the Senate due to opposition from Senators
Dianne Feinstein (D-CA) and Barbara Boxer (D-CA). The California Department of
Natural Resources also opposes the bill.

*WSWC Paosition #331 opposing preemption of state water law in federal legislation

See summary of S. 2016/H.R. 4024 above

02/05/14: House passes
bill by a vote of 229-191
02/06/14: Bill received
in the Senate and placed
on the Legislative
Calendar

California’s entire
Republican
delegation to the
House

S.1971

Issue — Energy — Water Nexus

Title - Nexus of Energy and Water for Sustainability Act of 2014 (NEWS Act):
Would require the Director of the Office of Science and Technology Policy to establish
either a Committee on Energy-Water Nexus for Sustainability or a Subcommittee on
Energy-Water Nexus for Sustainability under the National Science and Technology
Council, co-chaired by the Secretary of Energy (DOE) and Secretary of the Interior.
Would require the Committee or Subcommittee to: (1) serve as a forum for developing
common federal goals and plans on energy-water nexus issues; (2) promote coordination
of the related activities of all federal departments and agencies; (3) coordinate and
develop capabilities for data collection, categorization, and dissemination of data from
and to other federal departments and agencies; and (4) engage in information exchange
between federal departments and agencies.

Would require the Director of the Office of Management and Budget (OMB), within 30
days after the President submits the budget of the U.S. Government each year, to provide
Congress with a report that: (1) displays the budget proposed, including any interagency
or intra-agency transfer, for each of the federal agencies that carry out energy-water nexus
projects for the upcoming fiscal year; (2) identifies all federal and state expenditures since
2011 on energy-water nexus projects; and (3) lists all energy-water nexus projects to be

01/29/14: Introduced
and referred to Energy
and Natural Resources
Committee

Energy and Natural
Resources
Committee Ranking
Member Lisa
Murkowski (R-AK)
introduced the bill
with Senator Ron
Wyden (D-OR)

4




undertaken in the upcoming fiscal year, with the federal portion of funds for those
projects.

**WGA Resolutions #13-09 and #2014-03, Paragraph 3(b)

S. 1946 Issue — Dam Safety 01/16/14: Introduced Senator Ron Wyden
and referred to Energy (D-OR) introduced
Title — None: Would amend the Reclamation Safety of Dams Act of 1978 to: (1) and Natural Resources the bill with Natural
authorize “such sums as are necessary” to carry out the act, removing authorized spending | Subcommittee on Water | Resources
ceilings; and (2) provide for the reimbursement of costs incurred in the modification of and Power Subcommittee on
structures under such Act, the cause of which results from new hydrologic or seismic data Water and Power
or changes in state-of-the-art criteria deemed necessary for safety purposes. 02/27/14: Subcommittee | Chair Brian Schatz
on Water and Power (D-HI) and Senators
hearing Dianne Feinstein
(D-CA) and Jeff
Merkley (D-OR)
H.R. 3862 Issue — Wastewater Infrastructure/SRFs 01/14/14: Introduced Rep. Robert Latta

Title — Clean Water Affordability Act of 2014: Would amend the Clean Water Act
(CWA) to update the Environmental Protection Agency’s (EPA) clean water affordability
policy to assist municipalities that cannot meet water quality standards. It would require
states to provide at least 15% of SRF capitalization grants to assist municipalities with
less than 10,000 individuals that meet certain eligibility criteria. Municipalities would
have an extended repayment loan period from the current limit of 20 years to 30 years, as
well as extra time for their implementation schedules of up to 30 years. Moreover, the bill
would require that states use between 20% and 30% of the capitalization grants they
receive to “provide additional subsidization” to eligible municipalities.

*WSWC Position #330 and 08/24/12 letter to House leaders urging Congress to provide
states with sufficient flexibility to manage the SRFs

**WGA Resolution #14-04, Paragraph(B)(2)(8)

and referred to
Transportation and
Infrastructure
Committee

(R-OH) introduced
the bill with three
CO-SpONsors




S. 1818 Issue — Indian Water Rights 12/12/13: S. 1818 Senator Harry Reid
H.R. 3716 introduced in the Senate | (D-NV) introduced
Title — Pyramid Lake Paiute Tribe — Fish Springs Ranch Settlement Act: Would and referred to Indian S. 3716 with
authorize and ratify a settlement agreement between the Pyramid Lake Paiute Tribe and Affairs Committee Senator Dean Heller
the Fish Springs Ranch in Nevada. The agreement would resolve the tribe’s objections to (R-NV)
a project the ranch is developing to import up to 8,000 acre-feet of groundwater per year 12/12/13: H.R. 3716
to the Reno, Nevada area. As part of the settlement, the ranch would make a number of introduced in the House | Rep. Mark Amodei
payments to the tribe for various purposes. While the agreement does not involve any and referred to Natural (R-NV) introduced
federal funding, it does require Congressional authorization for the tribe to execute certain | Resources Committee H.R. 3716 with
waivers and releases of claims. Rep. Steven
12/19/13: H.R. 3716 Horsford (D-NV)
referred to Natural
Resources
Subcommittee on Water
and Power
S. 1800 Issue — Bureau of Reclamation Repair, Rehabilitation, and Maintenance Needs 12/11/13: Introduced Senator John
and referred to Energy Barrasso (R-WY)
Title — Bureau of Reclamation Transparency Act: Directs the Secretary of the Interior | and Natural Resources with co-sponsor and
to: (1) report to Congress on Reclamation efforts to manage all Reclamation facilities and | Committee Subcommittee on
to standardize and streamline data reporting and processes for purposes of managing such Water and Power
facilities, and (2) update such report biennially. The bill would also requires the reporting | 02/27/14: Subcommittee | Chair Brian Schatz
to include a detailed assessment of major repair and rehabilitation needs at all on Water and Power (D-HD
Reclamation projects and an itemized list of major repair and rehabilitation needs of hearing
individual facilities at each project.
H.R. 3582 Issue — Infrastructure/Clean Water SRF 11/21/13: Introduced Rep. Earl

Title — Water Trust Fund Act of 2013: Would create a “Water Protection and
Reinvestment Trust Fund” in the Treasury to provide a deficit-neutral source of revenue to
help states replace, repair, and rehabilitate critical wastewater treatment facilities. Most of
the funding would be distributed as grants and loans through the Clean Water SRF.
Fifteen percent of the funds would be used to support an “innovative financing program”

and referred to the
Committees on Energy
and Commerce, Ways
and Means, and
Transportation and
Infrastructure

Blumenauer (D-
OR) introduced the
bill with seven co-
Sponsors




similar to the Transportation Infrastructure Finance and Innovation Act.

To help finance the Fund, the bill would create a voluntary labeling system in which
businesses could chose to place a small label on their products indicating there are
“contributing to America’s clean water.” For each unit that displayed a label, companies
would contribute $0.03 to the Water Trust Fund. The program would target water based
beverages and products disposed of in wastewater, such as toilet paper and toothpaste.

H.R. 3547

Issue — FY 2014 Appropriations

Title — Consolidated Appropriations Act, 2014 (signed into law - P. L. 113-76): Will

appropriate $1.02T to operate the federal government through the remainder of FY 2014.

Will also comply with the Bipartisan Budget Act of 2013, which Congress passed in

December to establish limits for overall discretionary spending in FY 2014 and FY 2015.

Under the legislation, the U.S. Army Corps of Engineers would receive $5.5B, a $487M
increase. The bill would also prohibit the Corps from changing the definition of “fill
material” as used in the CWA.

Within the Department of the Interior, Reclamation would receive $1.1B, an increase of
$99M above current levels. Bureau of Land Management Funds (BLM) funding would
also rise about $7M to $1.1B. In contrast, Fish and Wildlife Service funding would fall
$32M to $1.4B, and USGS would get around $1B, about $36M below 2013 levels.

EPA would receive $8.2B, a $143M cut. The bill would fund the Clean Water SRF at
$1.45B, a $73M increase. The Drinking Water SRF would receive $907M, a $46M
increase. Among other limitations, the bill would: (1) require that 10% of Clean Water
SRF funds must address green infrastructure, water or energy efficiency, or “other
environmentally innovative activities;” (2) require that between 20% and 30% of the
funds be used for principal forgiveness, negative interest loans, or grants subject to
additional provisions; and (3) establish “Buy American” requirements for iron and steel.

Within the Department of Agriculture, the Natural Resources Conservation Service
(NRCS) would receive $813M, a $46M increase. The Forest Service would get $5.5B.

11/20/13: Introduced in
the House

12/02/13: House passes
bill 376-5

12/12/13: Senate passes
bill in the form of an
amendment by
unanimous consent

01/17/14: Signed into
law after the resolution
of differences between
House and Senate
versions of the bill

Senate
Appropriations
Committee Chair
Barbara Mikulski
(D-MD) and House
Appropriations
Chair Hal Rogers
(R-KY)

7




As for other WestFAST agencies, the bill would increase National Aeronautics and Space
Administration (NASA) funding by $120M to $17.6B. DOE) energy programs would
receive $10.2B, a $620M increase from 2013 levels. Similarly, the National Oceanic and
Atmospheric Administration (NOAA) would get $5.3B, $310M above base FY 2013
levels, excluding supplemental funding.

*WSWC Position #330 and 08/24/12 letter to House leaders urging Congress to provide
states with sufficient flexibility to manage the Clean Water and Drinking Water SRFs, and
expressing concern about increasing restrictions on the SRFs

**WGA Resolution #14-04, Paragraph(B) (2)(8)

S. 1677 Issue — Stormwater 11/12/13: S. 1677 Senator Tom Udall
H.R. 3449 introduced in Senate and | (D-NM) introduced
Title — Innovative Stormwater Infrastructure Act of 2013: Would require EPA to referred to Environment | S. 1677
provide competitive grants to eligible higher education institutions and research and Public Works
institutions to establish and maintain between three and five “centers of excellence” that Committee Rep. Donna
will develop research and other information to support “innovative stormwater control Edwards (D-MD)
infrastructure.” 11/12/13: H.R. 3449 introduced H.R.
introduced in House and | 3449 with 26 co-
Requires EPA to provide competitive grants to eligible entities that manage stormwater, referred to Sponsors
water resources, or waste water resources to carry out various activities in support of Transportation and
innovative stormwater infrastructure. Infrastructure and
Science, Space, and
Requires EPA to carry out various activities intended to promote the use of innovative Technology Committees
stormwater infrastructure.
H.R. 3377 Issue — CWA Jurisdiction 10/29/13: Introduced Rep. Mac

Title — Defense of Environmental Property Act of 2013: Would exclude the following
from CWA jurisdiction: (1) waters that do not physically abut navigable waters and lack a
continuous surface water connection to navigable waters; (2) man-made or natural
structures or channels through which water flows intermittently or ephemerally, or that
periodically provide drainage for rainfall; (3) wetlands without a continuous surface

10/30/13: Referred to
Transportation and
Infrastructure
Committee

Thornberry (R-TX)
introduced the bill
with seven co-
Sponsors

8




connection to bodies of water that are waters of the United States; and (4) and
groundwater, which would be considered state water and could not be used to determine
or assert federal jurisdiction over isolated or other waters.

Additional provisions would prohibit the EPA and the Corps from: (1) using a “significant
nexus” test to determine federal jurisdiction; (2) aggregating excluded wetlands or waters
to determine or assert federal jurisdiction; and (3) promulgating rules or issuing guidance
that expands or interprets the definition of navigable waters unless expressly authorized
by Congress.

Of further note, the bill would authorize states or individual property owners to obtain
judicial review of jurisdictional determinations by EPA or the Corps that would affect
their ability to plan the development and use of land and water resources within 30 days
after such a determination.

**WSWC Position #330.5 and comment letters to EPA and the Corps dated 04/10/13,
11/05/13, 11/20/14, and 03/10/14

**WGA Resolution #14-04, Paragraph (B)(1)(a)

S.1630
H.R. 3189

Issue — Water Rights/Department of Agriculture/Department of the Interior

Title — Water Rights Protection Act: Would prohibit the Secretaries of Agriculture and
Interior from conditioning permits, leases, or other land use agreements on the transfer of
water rights to the U.S. It would also prohibit both Secretaries from requiring water users
to apply for a water right in the name of the U.S. as a condition for permission to operate
on federal land.

The bill is intended, in part, to address attempts by the Forest Service to require ski area
operators to transfer their water rights to the federal government as a condition of
receiving permits to operate on federal land.

H.R. 3189, as amended and passed by the House, also specifies that it will not: (1)
interfere with existing or future Reclamation contracts entered into pursuant to federal

09/26/13: H.R. 3189
introduced in House and
referred to Natural
Resources Committee

10/31/13: S. 1630
introduced in Senate and
referred to the Energy
and Natural Resources
Committee

03/04/14: House Natural
Resources Committee
reports H.R. 3189

Senator John
Barrasso (R-WY)
introduced S. 1630
with Senators Jeff
Flake (R-AZ), Mike
Crapo (R-1D),
James Risch (R-ID),
Dean Heller (R-
NV), Orrin Hatch
(R-UT), Mike Lee
(R-UT), and
Michael Enzi (R-
WY)
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Reclamation law; (2) the implementation of the Endangered Species Act (ESA); (3) limit
or expand existing federal reserved water rights on lands that the Secretaries of
Agriculture or Interior administer; (4) limit or expand certain authorities under the Federal
Power Act; and (5) limit or expand any existing reserved water right or treaty right of any
federally recognized Indian tribe. The House also amended H.R. 3189’s definition of
“water rights” to include water rights for federally recognized Indian tribes.

* WGA/WSWC comment letter dated 11/14/13 stating that both organizations were
reviewing the bill’s (pre-amended version) implications beyond ski area permits but that
the legislation appeared to support federal deference to state water law

03/13/14: House passes
H.R. 3189 by a vote
238-174

Rep. Scott Tipton
(R-CO) introduces
H.R. 3189 with 15
CO-SpPONSsors

S. 659
H.R. 3176

Issue — Drought/Bureau of Reclamation

Title — None: Would reauthorize the Reclamation States Emergency Drought Relief Act
through 2018 with $15M remaining in spending authority.

*WSWC Position #347 and 04/30/13 written testimony submitted to the Senate Energy
and Natural Resources Committee on support of S. 659

09/25/13: H.R. 3176
introduced in House and
referred to Natural
Resources Committee

03/22/13: S. 659
introduced in Senate and
referred to Energy and
Natural Resources
Committee

04/16/13: Senate Energy
and Natural Resources
Subcommittee hearing
on S. 659

07/15/13: Senate Energy
and Natural Resources
Committee reports S.
659

10/10/13: House
Subcommittee on Water

Senate Energy and
Natural Resources
Committee Chair
Ron Wyden (D-OR)
introduced S. 659

Natural Resources
Committee Ranking
Member Pete
DeFazio (D-OR)
introduced H.R.
3176 with 10 co-
sponsors
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and Power hearing on
H.R. 3176

H.J. Res. 59 Issue — FY 2014 and FY 2015 Budget 09/10/13: Introduced in | Senate Budget
House Committee Chair
Title — Bipartisan Budget Act (signed into law - P.L. 113-67): Caps overall Patty Murray (D-
discretionary spending at $1.012T for FY 2014 and at $1.014T for FY 2015, representing | 09/20/13: House passes | WA) and House
an increase of around $45B over last year and eliminating the threat of a government bill by a vote of 230-189 | Budget Committee
shutdown for the next two years. The bill also “turns off” the next round of sequestration Chair Paul Ryan (R-
cuts, providing about $63B in “sequester relief” over the next two years. Overall, the bill 09/27/14: Senate passes | WI)
is expected to lower the deficit by $23B over the long term. bill in the form of an
amendment by a vote of
54-44
12/26/14: Signed into
law after various
negotiations to resolve
differences
H.R. 2850 Issue — EPA/Hydraulic Fracturing 07/30/13: Introduced Rep. Lamar Smith

Title — EPA Hydraulic Fracturing Study Improvement Act: Would require EPA to
undertake certain procedures in carrying out its study of the potential impacts of hydraulic
fracturing on drinking water resources. Among other things, the bill would require EPA to
“...ensure that identification of the possible impacts of hydraulic fracturing on drinking
water resources...be accompanied by objective estimates of the probability, uncertainty,
and consequence of each identified impact, taking into account the risk management
practices of States and industry. Estimates or descriptions of probability, uncertainty, and
consequence “shall be as quantitative as possible given the validity, accuracy, precision,
and other quality attributes of the underlying data and analyses, but no more quantitative
than the data and analyses can support.”

*WSWC Position #353
**WGA Resolution #13-09(B)(3) and related letter to Secretary of the Interior Sally

and referred to Science,
Space and Technology
Committee

08/01/13: Committee
reports amended version
of bill by voice vote

10/23/14: Bill placed on
Union Calendar

(R-TX), Chair of
the House Science,
Space and
Technology
Committee
introduced the bill
along with co-
sponsors Reps.
Chris Stewart (R-
UT) and Cynthia
Lummis (R-WY)
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Jewell dated 08/23/13, available at: http://westgov.org/policies/doc_download/1754-
govs-letter-to-jewell-on-fracking

H.R. 2728 Issue — BLM/Hydraulic Fracturing 07/18/13: Introduced Rep. Bill Flores (R-
and referred to the TX) and 19 co-
Title — Protecting States’ Rights to Promote American Energy: Would amend the Natural Resources sponsors
Mineral Leasing Act to prohibit the Secretary the Interior from enforcing any federal Committee
regulation, guidance, or permit requirement regarding hydraulic fracturing in any state
that has hydraulic fracturing regulations. The bill also requires Interior to recognize and 11/12/13: Reported out
defer to state regulations for all activities related to hydraulic fracturing on federal land of committee
regardless of whether those rules are duplicative, more or less restrictive, have different
requirements, or do not meet federal guidelines. These provisions respond, in part, to 11/20/13: House passes
proposed regulations the BLM has issued regarding hydraulic fracturing on federal lands. | bill 235-187
Additionally, the bill would institute a number of requirements regarding EPA’s
development of an ongoing study of the potential impacts of hydraulic fracturing on
drinking water supplies.
H.R. 2642 Issue — Farm Bill 07/10/13: Introduced in | House Agriculture

Title — Agricultural Act of 2014 (signed into law - P. L. 113-79): Reauthorizes
agriculture and nutrition programs over the next five years.

The bill will cost an estimated $956B over the next ten years, with about 80% of the
funding going towards the federal food stamp program, which will receive an $8B cut.
The other 20% would support conservation programs, energy initiatives, agricultural
subsidies, and other efforts. Of this amount, the bill will provide $57B for conservation
programs and consolidate 23 conservation programs into 13, cutting $6B in spending. It
will also spend $881M in mandatory funding for the Department of Agriculture’s
renewable energy and biofuels programs.

To address wildfires, the bill will streamline the approval of forest treatment projects and
allow for increased collaboration between the Forest Service and the Bureau of Land
Management with state foresters on restoration projects. It will also authorize the Forest

House

07/11/13: House passes
bill 216-208

07/18/13: Senate passes
a substitute amendment
consisting of the
language of its Farm
Bill (S. 954) by
unanimous consent

01/27/14: Conference
report filed
01/29/14: Conference

Committee Chair
Frank Lucas (R-
OK)
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Service to lease up to five new air tankers.

In addition, the bill includes language from S. 971, which Senator Ron Wyden (D-OR)
introduced last year to codify findings from the U.S. Supreme Court and the EPA that
stormwater runoff from forest roads is not a point source of pollution requiring National
Pollutant Discharge Elimination System (NPDES) permits under the CWA.

The bill excluded language from a prior version of H.R. 2642 that said pesticide
applications do not require NPDES permits.

**WGA Resolutions #13-07; #14-04(B)(3)(a); and #14-04(B)(2)(d), and a letter dated
01/21/14 supporting Farm Bill legislation, available at:
http://westgov.org/policies/doc_download/1785-farm-bill-letter

report agreed to in
House by a vote of 251-
166

02/04/14: Conference
report agreed to in
Senate by a vote of 68-
32

02/07/14: Signed into
law

H.R. 2431

Issue — National Integrated Drought Information System (NIDIS)

Title — National Integrated Drought Information System Reauthorization Act of
2013 (signed into law - P.L. 113-86): Will reauthorize NIDIS through 2018 and
authorize $13.5M for each of fiscal years 2015 through 2018.

The Senate passed its own NIDIS bill (S. 376), which was similar to H.R. 2431, but would
have authorized $12M per year for the program.

*WSWC Position #346
**WGA Resolution #2014-03, Paragraph B(4)(d); WGA support letters dated 02/07/14,

07/23/13, 05/09/13, and related documents, available at:
http://westgov.org/search?searchword=NIDIS&searchphrase=all

06/19/13: Introduced in
and referred to Science,
Space, and Technology
Committee

02/06/14: Reported out
of committee

02/10/14: House passes
bill by a vote of 365-21

02/25/14: Senate passes
bill by unanimous
consent

03/06/14: Signed into
law

Rep. Ralph Hall (R-
TX) introduced the
bill along with
Science, Space, and
Technology
Committee Chair
Lamar Smith (R-
TX) and Rep. Ben
Ray Lujan (D-NM)
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S. 2010
H.R. 1963

Issue Hydropower

Title: Bureau of Reclamation Conduit Hydropower Development Equity and Jobs
Act: Would amend the Water Conservation and Utilization Act (WCUA) to authorize
small, non-federal hydropower development at facilities constructed under the WCUA.
The bill is similar to legislation (H.R. 678) Congress passed last year to facilitate small
hydropower development at other federal projects authorized under Reclamation law.

*WSWC Position #351

**WGA Resolutions #2014-03(B)(2)(c) and 04/22/13 WGA letter supporting S. 306/H.R.

678, available at: http://westgov.org/policies/doc_download/1707-wga-wswc-
hydropower-letter-4-22-13.

05/14/13: H.R. 1963
introduced and referred
to House Natural
Resources
Subcommittee on Water
and Power

05/23/13: House
Subcommittee on Water
and Power hearing on
H.R. 1963

10/22/13: House Natural
Resources Committee
reports H.R. 1963

12/03/13: House passes
H.R. 1963 by voice vote

12/09/13: H.R. 1963
referred to Senate
Energy and Natural
Resources Committee

02/10/14: S. 2010
introduced in Senate and
referred to Energy and
Natural Resources
Committee

02/27/14: Senate
Subcommittee on Water
and Power hearing

Senator John
Barrasso (R-WY)
introduced S. 2010

Rep. Steve Daines
(R-MT) introduced
H.R. 1963 with co-
sponsors Reps.
Doug LaMalfa (R-
CA), Scott Tipton
(R-CO), Kevin
Cramer (R-ND),
and Cynthia
Lummis (R-WY)
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S.715 Issue — Rural Water Projects, Indian Water Rights Settlements, and Indian 04/11/13: Introduced Senator Max
Irrigation Projects and referred to Energy Baucus (D-MT)
and Natural Resources introduced the bill
Title — The Authorized Rural Water Projects Completion Act: Would dedicate $150M | Committee with nine co-
in annual funding from the Reclamation Fund through 2035 for water infrastructure sponsors, including
projects. In particular, the bill would provide $80M per year from the Reclamation Fund 04/16/13: Committee western Senators
for an account to support authorized rural water projects. In reporting the bill, the Natural | hearings held Jon Tester (D-MT),
Resources Committee approved two additional amendments. The first by Senator John John Hoeven (R-
Barrasso (R-WY) would create an account that would provide $35M per year for the 11/21/13: Bill reported ND), Heidi
repair, replacement, and maintenance of certain Indian irrigation projects. The second out of committee by Heitkamp (D-ND),
amendment by Senator Ron Wyden (D-OR) would create an account to provide $35M per | voice vote Tom Udall (D-NM),
year to complete the construction, design, and planning for water projects that are part of Martin Heinrich (D-
authorized Indian water rights settlements, and to resolve tribal claims against the U.S. NM), and Tim
relating to the federal use of tribal land for hydropower generation. Johnson (D-SD)
The amended version of the bill specifies that the Secretary of the Interior “may not use Senators John
less” than the $80M and $35M per year that would accrue to the rural water project and Barrasso (R-WY)
Indian water rights settlement accounts in carrying out their stated purposes. and Ron Wyden (D-
OR) sponsored
The bill is similar to legislation (S. 3385) that Senator Max Baucus (D-MT) introduced in amendments to the
the 112" Congress. bill.
*WSWC Positions #333, #336, and #343 Tester has since
indicated that he
**WGA Resolution 2014-03 Paragraphs (2)(a) and (3)(e) will sponsor the bill
following Baucus’
The amended version of S. 715 is not available on www.thomas.gov. A hard copy of the departure to
amended version is attached to this summary. become the U.S.
Ambassador to
China
S. 1853 Issue — EPA Science Advisory Board (SAB) 04/06/13: H.R. 1422 Senator John
H.R. 1422 introduced in House and | Boozman (R-AR)

Title — EPA SAB Reform Act: Among other things, the bill would: (1) require at least

referred to Committee

introduced S. 1853
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10% of the SAB to be from state, local, or tribal governments; (2) enact reforms intended
to strengthen public participation and comment opportunities; (3) allow SAB members to
be affiliated with organizations that have an interest in the regulations, so long as the
interest is fully disclosed; (4) enable the SAB to review EPA risk or hazard assessments,
which the agency uses to justify regulations; and (5) make public the lists of nominees to
the SAB while also requiring nominees to submit public disclosure reports.

The bill is intended to address concerns regarding the SAB, which supplies the scientific
assessments that underlie EPA regulations. Some notable concerns include transparency,
potential conflicts of interest, and a lack of state and industry experts on the SAB panels
assigned to review scientific reports and regulations.

In July 2013, the House Science Committee reported a similar bill (H.R. 1422) that Rep.
Chris Stewart (R-UT) introduced.

on Science, Space, and
Technology

07/22/13: Science,
Space, and Technology
Committee reports H.R.
1422

12/18/13: S. 1853
introduced in Senate and
referred to Environment
and Public Works
Committee

with six co-
sponsors, including
western Senators
Mike Crapo (R-ID)
and Deb Fischer (R-
NE), and
Environment and
Public Works
Committee Chair
David Vitter (R-
LA)

Rep. Chris Stewart
(R-UT) introduced
H.R. 1422 with 21
€OSponsors

S.601
H.R. 3080

Issue — U.S. Army Corps of Engineers

H.R. 3080Title — Water Resources and Reform and Development Act (WRDA) of
2013 — Notable provisions include:

Dams and Levees (Title I):

e Sec. 121 - amend the National Dam Safety Program Act to include development of a
dam safety education and public awareness initiative, among other things.

e Sec. 123 - authorize the Corps to provide technical assistance to states (at their request)
to: (1) encourage state levee safety programs; (2) assist the states in establishing and
carrying out a state levee safety program; and (3) improve an existing state levee
program.

e Sec. 123 — require the Corps, in consultation with the states and non-federal interests, to
establish federal levee safety guidelines relating to the Corps’ efforts authorized under
this section. The guidelines will incorporate state and local activities to “the maximum
extent practicable.”

e Sec. 124 - require a review of the Corps’ vegetation management guidelines for levees.

03/18/13: S. 601
introduced and referred
to Senate Environment
and Public Works
Committee

05/15/13: Senate passes
S. 601 by a vote of 83-
14

09/11/13: H.R. 3080
introduced

10/23/13: House passes
H.R. 3080 417-3

10/31/13: Senate passes
H.R. 3080 in the form of

Senate Environment
and Public Works
Committee Chair
Barbara Boxer (D-
CA) S. 601
introduced S.
601with co-sponsor
Ranking Member
David Vitter (R-
LA)

House
Transportation and
Infrastructure
Committee Chair
Rep. Bill Shuster
(R-PA) introduced
H.R. 3080 with
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Assessment of Water Supply in Arid Regions/Drought (Title I, Sec. 130):

¢ Require the Corps to assess the management practices, priorities, and authorized
purposes of Corps reservoirs in arid regions to determine the effects of such efforts on
water supply during periods of drought.

o Submit a report to Congress on the results of assessment within one year of the
enactment of the bill.

Project Authorizations (Title 1V):

o Sec. 401 - authorizes final feasibility studies for 23 water resources projects that have an
estimated federal cost of almost $8B — four projects in the West (two each for CA and
TX).

e Sec. 303 - automatically de-authorize projects authorized under the bill after seven years
if construction has not begun during that time.

o Note: the de-authorization efforts in Title 111 will offset the funding for these projects.

S. 601 Title — Water Infrastructure Development Act of 2013: Notable provisions
include:

Project Authorization: Title | would authorize projects with completed Chief of Engineer
reports that the Assistant Secretary of the Army for Civil Works has referred to Congress
by the date of the bill’s enactment. This currently represents around 18 projects.

Surplus Water: Section 2064 states: “No fee for surplus water shall be charged under a
contract for surplus water if the contract is for surplus water stored on the Missouri
River.”

Upper Missouri Basin Flood and Drought Monitoring: Section 5008 would create a flood
and drought monitoring program in the Upper Missouri River Basin to operate U.S.
Geological Survey (USGS) streamages and restore, maintain, and provide soil moisture
and snowpack monitoring, including NRCS SNOTEL sites. The Corps would establish
the program in coordination with NOAA, NRCS, USGS, and Reclamation. The bill
would authorize $11.25Mfor the program.

an amendment that
consists of its WRDA
bill (S. 601)
10/31/13: H.R. 3080
sent to conference
committee

Committee Ranking
Member Nick
Rahall (D-WV),
Subcommittee on
Water Resources
and Environment
Chair Bob Gibbs
(R-OH) and
Subcommittee
Ranking Member
Timothy Bishop (D-
NY)
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Levee Safety: Title VI would create a national levee safety program intended to provide
national leadership and encourage establishment of state and tribal levee safety programs.
For the purposes of the program, it would be focused on “canal structures,” which it
defines in part as “...an integral part of a flood risk reduction system that protects the
leveed area from flood waters associated with hurricanes, precipitation events, seasonal
high water and other weather-related events.”

Title VI includes a number of exclusions that specify, among other things, that the term
“levee” does not include a canal regulated by a federal or state agency to ensure that
applicable federal safety criteria are met or a levee or a canal structure that is: (1) not part
of a federal flood damage reduction system; (2) not recognized under the National Flood
Insurance Program as providing protection from the 1%-annual-chance-or-greater flood,;
(3) not greater than three feet high; (4) has a leveed area with a population of less than 50
individuals; and (5) has a leveed area less than 1,000 acres. The bill would authorize
$300M for FY 2014 through FY 2023 for grants to state and tribal levee safety programs
and another $300M for the same time period for levee rehabilitation assistance grants.

Financing: Title X would establish a five-year WIFIA pilot program similar to other
proposals (e.g., S. 335 and H.R. 1877) within the Corps and EPA. Modeled on the
Transportation Infrastructure Finance and Innovation Authority program, WIFIA would
provide loans and loan guarantees for flood control, water supply, and waste water
projects. Among other things, the program would establish additional opportunities for
financing water resources projects “...that complement but do not replace or reduce
existing federal infrastructure financing tools such as the [Clean Water and Drinking
Water SRFs].” Buy American requirements would also apply to the program. The bill
would authorize $50M for each of fiscal years 2014 through 2018 for WIFIA.

Extreme Weather: Title XI would require the Corps to develop a study and
recommendations relating to options for reducing risk to human life and property from
extreme weather events, such as hurricanes, coastal storms, and inland flooding.

*WSWC Position #329 (supporting development of a national levee safety program but
stating that such a program should not apply to water supply canals)
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**WGA Resolution #2014-03 (B)(2)(b,) and comment letters dated 05/9/13 and 10/18/13,
available at: http://westgov.org/letters-testimony-30

See Litigation and Legislative Update prepared for the WSWC'’s October 2013 meetings
in South Dakota for a more detailed description of the WRDA bills

S. 802
H.R. 935

Issue — CWA/Federal Insecticide Fungicide and Rodenticide Act (FIFRA)/Pesticides

Title — Sensible Environmental Protection Act of 2013: Would amend the CWA and
FIFRA to clarify that pesticide applications made in compliance with FIFRA do not need
NPDES permits. The bill would also overturn the 6™ Circuit Court of Appeals decision in
National Cotton Council v. EPA, 553 F.3d 927 (6™ Cir. 2009), which held that pesticide
applications require NPDES permits.

The bills are similar to S. 175, which would only amend FIFRA to state that
“notwithstanding any other law, no permit shall be required” to use pesticides registered
under FIFRA.

* WSWC Position #328 and 12/20/11 WSWC letter to Senate leaders urging them to hold
a vote on prior legislation (H.R. 872) that would have amended the CWA and FIFRA to
clarify that pesticides applications do not require NPDES permits

** \WGA Resolution #14-04( B)(2)(d)

03/04 /13: H.R. 935
introduced in House and
referred to Agriculture
and Natural Resources
Committees

04/24/13: S. 802
introduced in Senate and
referred to Environment
and Public Works
Committee

10/29/13: House
Transportation
Committee holds mark
up on H.R. 935 and
reports bill by voice
vote

03/13/14: House
Agriculture Committee
hold mark up on H.R.
935 and reports bill by
voice vote

Sen. Kay Hagan (D-
NC) introduced S.
802 with 13 co-
sponsors, including
Environment and
Public Works
Committee Ranking
Member David
Vitter (R-LA) and
western Senators
Mike Crapo (R-1D),
James Risch (R-1D),
Deb Fischer (R-
NE), Heidi
Heitkamp (D-ND),
and James Inhofe
(R-OK)

House
Transportation and
Infrastructure
Subcommittee on
Water Resources
and Environment
Chair Bob Gibbs
(R-OH) introduced
H.R. 935 with 59co-
SpoNsors
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NOTABLE LITIGATION

Case Name

Issue — EPA/Wastewater Treatment

lowa League of Cities v. EPA, 711
F.3d 844 (8" Cir. 2013)

Court

U.S. Court of Appeals for the 8th
Circuit

Relevant Dates

03/25/13: Court issues opinion

07/10/13: Court denies request
from EPA to rehear decision

10/21/13: EPS confirms that it will
not appeal decision

11/26/13: City and county groups
urge EPA to apply 8" Circuit
decision nationwide

This case focuses on on two letters EPA sent to Senator Chuck Grassley (R-1A) in response to questions he raised over the
circumstances in which “mixing zones” and “blending” were permitted for wastewater treatment. Concerned with EPA’s
responses, the lowa League of Cities sued EPA, arguing that the letters created new regulatory requirements that required
compliance with the Administrative Procedure Act’s (APA) notice and comment procedures.

The 8" Circuit agreed with the lowa League of Cities and found that EPA violated the APA, reasoning that “...the letters
can be considered ‘promulgations’ for the purposes of establishing our jurisdiction...because they have a binding effect on
regulated entities.” In reaching this decision, the court also relied on the D.C. Circuit Court of Appeals’ decision in
Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir. 2000), which found that: “If an agency acts as if a document
issued at headquarters is controlling in the field, if it treats the document in the same manner as it treats a legislative rule, if
it bases enforcement actions on the policies or interpretations formulated in the document, if it leads private parties or State
permitting authorities to believe that it will declare permits invalid unless they comply with the terms of the document,
then the agency's document is for all practical purposes ‘binding.””

Republicans have cited the case as an example of transparency problems within EPA. However, EPA says the letters only
explained its interpretations of existing regulations and policies, and that the decision could have a chilling effect on its
ability to communicate with regulated entities in the future.

EPA filed a request asking the 8" Circuit to review its decision, which the court denied. However, EPA subsequently
decided in October 2013 not to appeal the decision to the U.S. Supreme Court, thereby allowing the decision to stand.

Some EPA officials have since commented publically that the decision is only binding in the 8" Circuit and that EPA will
apply the policies elsewhere in the country on a case by case basis. In response, the U.S. Conference of Mayors, National
League of Cities, National Association of Counties, International Municipal Lawyers and Association, and the National
Association of Clean Water Agencies wrote the EPA in November, opining that there is no legal basis to assert that the 8"
Circuit’s decision does not apply nationwide. In support of this assertion, the groups argue that Congress granted the
circuit courts original jurisdiction to review the NPDES regulations at issue under Section 509 of the CWA ““to ensure
nationwide uniformity and that EPA regulations provide for only one circuit to render an opinion on a petition to review.”
To read the letter, see: http://www.eenews.net/assets/2013/12/02/document_gw_02.pdf.
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Case Name

Issue — Corps/EPA/Section 404

Mingo Logan v. EPA, 714 F.3d 608
(D.C. Cir. 2013)

Courts

D.C. Circuit Court of Appeals

U.S. Supreme Court

Relevant Dates

03/12/12: U.S. District Court rules
that EPA cannot retroactively
invalidate a discharge permit

04/23/13: D.C. Circuit issues
decision, reversing the district
court’s decision

12/16/13: West Virginia and 26
other states file an amicus brief
urging review of the D.C. Circuit’s
decision

This case focuses on a permit the Corps issued to Mingo Logan, a West Virginia mining company, under Section 404 of
the CWA. Although EPA did not exercise its “veto” authority when the Corps issued the permit, it later withdrew the
specification of a portion of the total discharge area authorized under the permit. A federal district court found that EPA
lacked authority under the CWA to retroactively withdraw a site’s specification, but the D.C. Circuit Court of Appeals
overturned that decision in April, finding that the language of Section 404(c) in the CWA “...expressly empowers [EPA] to
prohibit, restrict or withdraw the specification ‘whenever’ [it] makes a determination that the statutory ‘unacceptable
adverse effect’ will result.”

On December 16, West Virginia and 26 other states filed an amicus brief with the U.S. Supreme Court, urging it to review
the D.C. Circuit Court of Appeals’ decision. Western states joining the brief include Alaska, Arizona, Colorado, Kansas,
Montana, Nebraska, Nevada, North Dakota, Oklahoma, South Dakota, Texas, Utah, and Wyoming.

The brief says the decision “fundamentally alters” the regulation of water pollution by threatening “...every ongoing and
future public construction project that requires a 404 permit.” In particular, it argues that allowing EPA to veto a 404
permit at any time eliminates certainty for states and has a chilling effect on new public works projects, especially large
and costly transportation projects, hydroelectric plants, and reservoirs.

Secondly, the brief says the decision undermines the Corps’ role under Section 404, stating that the Corps “...has long
exercised the authority to revoke or modify section 404 permits once they are issued.... EPA has authority to review and
disagree with certain Corps actions during the permit process, but that authority ceases once the Corps issues the final
permit.” The brief also criticizes the D.C. Circuit’s textual analysis of the CWA, citing Court precedent that “...statutory
language ‘cannot be construed in a vacuum,’ but rather ‘must be read in [its] context with a view to [its] place in the
overall statutory scheme.” That scheme places the Corps - not EPA - in the primary role.”

Lastly, the brief says the decision gives EPA “...a potential end run around the States’ [Section] 303 and 402 authority.
Without any temporal limit on EPA’s...veto power, a new administration could use that power to effectively override
settled water quality standards and [state-issued 402] permits.” In support of this argument, the brief notes that EPA raised
but later withdrew concerns during the pendency of Mingo Logan’s 402 permit application, thereby allowing West
Virginia to issue the permit. When the administration changed, the brief said “...EPA reasserted essentially the same
objections in the form of its present veto of Mingo Logan’s 404 permit. This is a patent effort to circumvent West
Virginia’s primacy under sections 303 and 402.... Though the agency’s window under the [CWA] to object to West
Virginia’s water quality determinations and 402 permits has long closed, it is now trying to backdoor those objections
through the 404 process.” To read the brief, see: http://governor.alabama.gov/assets/2013/12/13-599-Brief-of-Amici-
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West-Virginia-and-26-Other-States.pdf.

The Supreme Court has not yet determined whether it will review the D.C. Circuit’s decision.

Case Names

Issue — EPA’s Water Transfers Rule

Friends of the Everglades v. EPA,
699 F.3d 1280 (11" Cir. 2009)

New York, et al. v. EPA, et al.,
(S.D.N.Y.) (08-CV-8430)

Courts

11™ Circuit Court of Appeals

Southern U.S. District Court of
New York (SDNY)

Relevant Dates

03/12/12: Challenges to EPA’s rule
filed

06/04/09: 11" Circuit issues “Lake
Okeechobee” decision, upholding
EPA’s water transfers rule

11/29/10: U.S. Supreme Court
denies certiorari for the 11"

In 2008, EPA promulgated its “Water Transfers Rule,” clarifying that certain water transfers do not require NPDES
permits under the CWA. When EPA finalized the rule in 2008, opponents immediately challenged it in the Southern U.S.
District Court of New York (SDNY) and the Southern U.S. District Court of Florida (SDFL). However, in issuing the rule,
EPA opined that judicial review of the rule could only take place before the U.S. Circuit Courts of Appeal, and not the
federal district courts. Given this position, opponents filed protective challenges in multiple circuits, which were
consolidated in the 11™ Circuit. The district court challenges were then stayed pending the 11th Circuit's decision.

The 11" Circuit subsequently stayed the consolidated rules challenge case pending the outcome of a related case that was
also before the court, commonly known as the “Lake Okeechobee Case,” 570 F.3d 1210 (11" Cir. 2009). That case upheld
the rule in 2009 as a reasonable interpretation of the CWA entitled to deference. The U.S. Supreme Court subsequently
denied certiorari in 2010, allowing the consolidated rules challenge to proceed before the 11" Circuit.

In August 2012, a three-judge panel of the 11" Circuit heard oral argument on the consolidated petitions. The panel
addressed two arguments raised by the petitioners: (1) whether the Courts of Appeal have jurisdiction under the CWA to
review the rule; and (2) whether the rule is valid. On October 26, 2012, the 11" Circuit held that it did not have original
subject matter jurisdiction to hear the consolidated challenge under the plain language of the CWA. As a result, the 11"
Circuit dismissed the consolidated rules challenge without addressing the rule’s validity. The U.S. Solicitor asked the U.S.
Supreme Court to review the decision, a request the Court denied on October 15, 2014,

The 11" Circuit’s dismissal of the consolidated rules challenge and the Court’s refusal to review that decision have
allowed the challenges pending before the SDNY and the SDFL to proceed. However, petitioners subsequently dismissed
their challenge in SDFL, presumably given the precedent favoring the rule that the 11™ Circuit’s set forth in its “Lake
Okeechobee” decision.

Given the above developments, the SDNY action is now the only action left standing. As the SDNY action as proceeded,
the court has approved requests by the following intervenors to join:
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Circuit’s “Lake Okeechobee”
decision, allowing consolidated
rules challenge to proceed in the
11" Circuit

10/26/12: 11" Circuit finds that it
does not have original jurisdiction
to hear the consolidated rules

challenge and dismisses the action

11/14/12: Petitioners move to
dismiss their challenge in SDFL,
leaving only the challenge before
the SDNY

07/28/13: EPA files petition for
certiorari to the U.S. Supreme
Court regarding 11" Circuit
dismissal of the consolidated rule
challenge due

10/15/14: U.S. Supreme court
denies certiorari for the 11"
Circuit’s dismissal of the
consolidated rules challenge

12/13: Oral arguments held in
SDNY litigation

e A coalition of western states led by Colorado and New Mexico, which also includes Alaska, the Arizona
Department of Water Resources, ldaho, Nebraska, Nevada, North Dakota, Texas, Utah, and Wyoming;

e A coalition of over 20 western water providers;

e  The South Florida Water Management District (SFWMD); and

e New York City.

On June 7, the intervenors filed coordinated briefs in support of their motion for summary judgment and in response to
plaintiffs’ motions for summary judgment. The arguments for each brief are as follows:

e EPA argued that the rule is a reasonable interpretation the CWA, and is therefore entitled to deference;

e  The western states argued that the rule is consistent with the “clear statement rule,” which requires a clear
statement from Congress to authorize federal intrusion into a traditional state authority, such as water use;

e  The western water providers argued that vacating the rule would supersede or abrogate individual water rights
because NPDES requirements would be prohibitively expense, technically impractical, and compel curtailment of
water transfers;

e SFWMD argued that the rule is not only reasonable, but the singularly permissible statutory interpretation; and

e New York City argued that the rule must be upheld under Chevron based on the language of the CWA that
relates to NPDES jurisdiction and other provisions.

The SDNY held oral arguments in December 2013. Reports of the proceedings indicate that the court appeared skeptical
that it has latitude to deviate from the 2™ Circuit’s holding in Catskill Mtns Chap of Trout Unltd v. NYC, 273 F.3d 481
(Catskills I) and 451 F.3d 77 (Catskills 11), which held that the CWA unambiguously requires NPDES permits for water
transfers. The court also appeared to be skeptical that the lack of a clear statement from Congress that it intended to intrude
on state authority over water allocations does not mean that the NPDES program cannot reach the water quality aspects of
water transfers. A decision is expected at some point in 2014.

Any decision will likely be appealed to the 2" Circuit, which is likely to strike down the rule given its prior holdings in
Catskills I and Catskills 11. Such a ruling would create a split between the circuits given the 11" Circuit’s “Lake
Okeechobee” decision, thereby setting up a possible appeal to the U.S. Supreme Court.

* WSWC Position #342
** WGA Resolution #14-04, Paragraph B(2)(c)

Special thanks to Peter Nichols, Special Asst. Attorney General for Colorado and New Mexico, who provided much of the
information used in the summary of this litigation.
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Case Names

Issue — EPA’s Water Transfers Rule

ONRC Action v. Bureau of
Reclamation, No. 1-97-CV-03090-
CL, 2012 U.S. Dist. LEXIS 114295

(D. Or., Aug. 14, 2012)

Courts

U.S. District Court for the District
of Oregon

9" Circuit Court of Appeals

Relevant Dates

08/14/12: District court issues its
decision upholding the rule

03/21/14: Twelve western states
file amicus brief with 9" Circuit
opposing NPDES permits for
transfers

This case case stems from claims an environmental organization, ONRC Action, filed against Reclamation, arguing that
the agency should obtain an NPDES permit to operate a drain in the federal Klamath Project that transfers water between
the Klamath River and Lower Klamath Lake near the border between Oregon and California. The U.S. District Court for
the District of Oregon upheld the rule, reasoning that the CWA is ambiguous and that the rule is entitled to deference. The
district court also found the 11" Circuit’s reasoning in its Lake Okeechobee decision to be persuasive. As discussed
previously in the summary of the Friends of the Everglades litigation above, that decision also upheld the rule.

This case had been stayed due to the health of ONRC’s lead counsel, the litigation in the SDNY over the rule, and the
certiorari petitions that had been filed in response to the 11" Circuit’s decisions regarding the rule. The stay has since been
lifted and briefs were due in early 2014.

The proceedings mark the first time the 9" Circuit will review the validity of the transfers rule, although the court did issue
a decision in 2003 before EPA promulgated the rule that rejected the “unitary waters” theory upon which the rule is based.
Some legal experts have opined that the 9" Circuit’s decision in this case could influence the challenge to the rule currently
pending before the SDNY. See the above Friends of the Everglades summary for more information on the proceedings in
that action.

On March 21, twelve western states filed an amicus brief with the 9" Circuit, asking the court to affirm the district court’s
ruling. While the brief agrees with the outcome of the ruling, the states’ legal position is not predicated upon deference to
the rule. Instead, similar to the western states’ arguments in the SDNY action, the brief argues that the rule “is the only
permissible interpretation” of the CW A because the act lacks a “clear and manifest” statement from Congress to authorize
federal infringement into a traditional state authority — i.e., the states’ authority to allocate water within their borders.
Alaska, Arizona, Colorado, Idaho, Kansas, Nebraska, Nevada, New Mexico, North Dakota, Texas, Utah, and Wyoming
joined the brief.

* WSWC Position #342
** WGA Resolution #14-04, Paragraph B(2)(c)

Special thanks to Peter Nichols, Special Asst. Attorney General for Colorado and New Mexico, who provided much of the
information used in the summary of this litigation.
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Case Names

Issue — CAFOs and NPDES Permits

Alt v. EPA (now Alt v. Chesapeake
Bay Foundation), No. 2:12 CV-42,
2013 U.S. Dist. LEXIS 152263
(N.D. W. Va. Oct. 23, 2013)

Courts

U.S. District Court for the Northern
District of West Virginia

4" Circuit Court of Appeals

Relevant Dates

10/23/13: District court issues
decision

12/23/13: EPA and environmental
groups appeal district court order

05/13/14: oral arguments scheduled
before 4" Circuit

In December, EPA and several environmental groups filed an appeal with the 4™ Circuit Court of Appeals, asking it to
review a federal district court’s order in Alt v. EPA. The lower court held that agricultural waste from a West Virginia
Concentrated Animal Feeding Operation (CAFO) that settled in the CAFO’s farmyard and washed into a nearby stream
was not a point source of pollution requiring an NPDES permit. The decision relied on the CWA’s agricultural stormwater
exemption, which excludes “agricultural stormwater discharges and return flows” as a point source.

The case focuses on a challenge that Lois Alt, a poultry farmer, filed in response to a compliance order she received from
EPA, informing her that she was in violation of the CWA because she had not obtained an NPDES permit for the runoff.
Although Alt had implemented best practices and kept her growing operations and her waste, manure, and material storage
under a roof to reduce the amount of waste exposed to precipitation, ventilation fans from her confinement house had
blown dust comprised of littler, dander, and feathers into her farmyard. Particles of waste from her confinement houses had
also been tracked into or spilled in her farmyard.

EPA argued that the exception only applies in situations where agricultural waste is applied pursuant to nutrient
management practices, and does not apply to waste that inadvertently accumulates during livestock operations. EPA also
argued that the areas where the waste had accumulated were “production areas,” defined under federal rules as the animal
confinement, manure storage, raw materials storage, and waste containment areas of an animal feeding operation, which it
said were ineligible for the exemption.

The district court disagreed, stating: “Common sense and plain English lead to the inescapable conclusion that Ms. Alt’s
poultry operation is ‘agricultural’ in nature and that the precipitation-caused runoff from her farmland is ‘stormwater.””
The court also found that the farmyard where the waste was located was not a “production area” because it did not include
the animal confinement, manure storage, raw materials storage, and waste containment areas. Additionally, the court
rejected EPA’s arguments that the discharges were industrial rather than agricultural and must have an agricultural purpose
to trigger the exemption, stating in part: “The only requirement is that the exempt discharges be agriculture related. It is
clear that the incidental manure and litter are related to the raising of poultry and are therefore related to agriculture.” See:
https://ecf.wvnd.uscourts.gov/cgi-bin/show_public_doc?2012cv0042-144.

For more on the case, see: http://www.fb.org/index.php?action=legal.recentDocket&id=85.
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Case Names

Issue — EPA/Total Daily Maximum Loads (TMDLSs) - Chesapeake Bay

American Farm Bureau Federation
v. EPA, No. 1:11-CV-0067, 2013
U.S. Dist. LEXIS 131075 (M.D.

Pa., Sept. 13, 2013)

Courts

U.S. District Court for the Middle
District of Pennsylvania

3" Circuit Court of Appeals

Relevant Dates

09/13/13: District court issues
decision

02/03/14: Twenty-one states file
amicus brief urging 3" Circuit to
overturn district court decision

This case stems from EPA’s TMDL for the Chesapeake Bay, which it developed with Delaware, the District of Columbia,
Maryland, New York, Pennsylvania, Virginia, and West Virginia to set limits for non-point sources of nutrient and
sediment pollution in the Bay.

The American Farm Bureau Federation and other agricultural groups challenged the TMDL in federal court over concerns
that it gives EPA the ability to dictate local land use and development. The groups argued that while the CWA authorizes
EPA to issue TMDLs, states retain ultimate authority to determine how to implement TMDLSs and address non-point
source pollution. According to the groups, the TMDL infringes upon this authority by setting detailed allocations for
sources of pollution, rather than the “total” load for pollutants in the watershed, and by establishing timelines, reasonable
assurance requirements, and other “backstop” measures to ensure state compliance.

However, the district court disagreed, finding among other things, that the act’s use of the term “total maximum daily
load” is ambiguous and allows the agency to set detailed pollution caps for non-point sources in a watershed. The decision
prompted the American Farm Bureau Federation to appeal the decision to the 3" Circuit.

On February 3, the Attorney Generals for 21 states filed an amicus brief with the 3rd District Court of Appeals, asking it to
overturn the district court” decision. Ten western states joined the brief, including Alaska, Kansas, Montana, Nebraska,
North Dakota, Oklahoma, South Dakota, Texas, Utah, and Wyoming.

The brief challenges the district court’s ruling, arguing that the CWA is not ambiguous and does not authorize the TMDL.
“What makes this TMDL particularly offensive to the CWA and to States’ rights is EPA’s attempt to regulate sources of
pollution that it has no authority to regulate under the CWA,” the brief said. “EPA can create incentives for States to
control non-point sources, but it cannot mandate how states chose to do so. Moreover, it regulates ‘upstream’ States whose
borders do not even reach the Chesapeake Bay. Such regulation is beyond EPA’s authority.”

The brief continues: “To say that the Chesapeake Bay States voluntarily surrendered their traditional authority to regulate
water pollution and land use dramatically understates EPA’s coercive tactics in developing the TMDL. It also misses the
point - the CWA does not authorize EPA to develop the type of TMDL it did, and no acquiescence by any State can give it
the authority it lacks.” The brief further argues that the TMDL “...strips States of their...right to make the land-use
decisions necessary to comply with federal water quality standards.... [It] has far-reaching implications for States across
the country. If...left to stand, other watersheds, including the Mississippi River Basin (which spans 31 States), could be
next.” To read the brief, see: http://www.lawandenvironment.com/wp-content/uploads/2014/02/48.pdf.
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To authorize the Secretary of the Interior to use designated funding to
pay for construction of authorized raral water projects, and for other
purposes.

IN THE SENATE OF THE UNITED STATES
ArriL 11, 2013
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Mr
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Natural Resources
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A BILL

To authorize the Secretary of the Interior to use designated
funding to pay for construction of aunthorized rural water
projects, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(w) SHORT TiTLE—This Act may be cited as the “Au-

thorized Rural Water Projects Completion Aet”.

(b) TuBLE oF ConTENTS—The table of contents of this

TIPLE I—RECLAMATION RURAL WATER CONSTRUCTION AND
SETTLEMENT IMPLEMENTATION FUND

TITLE H—RURAL WATER PROJECTS

Sec. 201, Rural woler projects.
Sec. 202, Restrictions.

TITLE [HI—RECLAMATION INFRASTRUCTURE AND SETTLEMENT
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See.

See.
See.
See.

Sec.
See.
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TITLE IV—REPAIR, REPLACEMENT, AND MAINTENANCE OF
CERTAIN INDIAN IRRIGATION PROJECTS

401, Repair, replacement, and maintenance of certain Indian irrigation

prajects.
2. Eligible projects.
s and eonditions.
Study of Indian irigation program and praject management.
Tribal comsultation and user inpul,

406. Allocation among projecls.

SEC. 2. DEFINITIONS.

In this Ael:

(1) Fuvp—The term “Fund” means the Rec-
lamation Rural Water Construction and Seftlement
Implementation Fund established by section 101

(2) INDIAN TRIBE—The term “Indian tribe” has
the meaning given the term in section 4 of the Indian
Self-Determination and Education Assistance det (25
U.S.C. 450D).

(3) RURAL WATER PROJECT.—The term “rural
waler projeet” means « project thal is designed lo
provide domestic, industrial, municipal, or residen-
tial water to a swmall community or group of smaell
communities, ineluding Indian iribes and tribal orge-
wizations.

(4) SecrETARY—The term “Secrelavy” means
the Secretary of the Interior, acting thiough the Com-

missioner of Reclamalion.

FLO13AS

—_

o o e =1 O L B W N

et e e
T T

w

S.L.C.

10

TITLE I—RECLAMATION RURAL

WATER CONSTRUCTION AND
SETTLEMENT IMPLEMENTA-
TION FUND

SEC. 101. ESTABLISHMENT.

There is established in the Treasury of the United

States « fund, lo be known as the “Reclamation Rural
Waler Construction and Setflement Implementation Fund”,

consisting of—

(1) such ammounts as ave deposited in the Fund
wnder section 103; and
(2) any interest earned on investment of

amounts in the Fund under section 105.

14 SEC. 102. ACCOUNTS.

15

Within the Fund, there are established fthe following

16 aceounts:

17
18
19
20

(1) Rural Water Project Account.
(2) Indran Irrigalion Accoundt.
(3) Reclamation Infrastructure and Settloment

Implementation Aceownl.

21 SEC. 103. DEPOSITS TO FUND.

22

(a) IN GENERAL—For cach of fiscal years 2014

23 through 2035, the Scerctary of the Treasury shall deposit

24 gn the Fund $150,000,000 of (he revenues that would ather-

25 awise be deposited for the fiscal year in the reclamation fund
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1 established by the first section of the Aet of June 17, 1902

2 (32 Stat. 388, chapter 1093), of which—

3 (1) $80,000,000 for each of the fiscal years shall
be deposiled in the Riral Water Project Account es-
tablished wnder section 102(1);

(2) $35,000,000 for each of the fiscal years shall

be deposited in the Indian Irrigation Account eslab-

Lished wnder seelion 102(2); and

shall

(3) $35,000,000 for each of the fiscal ye

[ B~ I R = T ) B

—_

be deposited in the Reclamation Infrastructure and
11 Settlement Implementation Account established wnder

12 section 102(3).

13 (b) AvarLagiriry oF Auovyrs—~Amounts deposited
14 in the Fund under subsection () shall be used, subject to
15 appropriation, to carry out this Act.

16 SEC. 104. EXPENDITURES FROM FUND.

17 () IN GENERAL—Subject to subsection (D), for euch
18 of fiscal years 2014 through 2035, the Secretary may ex-

19 pend from the Fund, in accordance with this Ael, not more

20 than the sum gf—

21 (1) $150,000000, to be allocated from the
22 amounts in the aceounls specified tn section 102; and
23 (2) the mmount of wterest accrued in the Fund
24 within each account for the fiscal yeair in which the

25 capendibures arve made, with the interest acerued
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17
18
19
20
21
22
23
24

within cach aceount wused only for expenditures from
that account.

(b) ADDITIoNAL EXPENDITURES. —

(1) IN GENERAL—The Secrelary may expend

more than $150,000,000 for awy fiscal year veferred

to in subsection (@) if the additional amounts are
available in the Fund as o vesult of a failure of the
Secretary to expend all of the amounls availeble

under subsection (@) in 1 or meve prior fiscal e

(2) RETENTION IN ACCOUNTS.—Any additional
amounts veferved lo in paragraph (1) shall—

(A) be refained within the aceount fo which

the amoewnts were designated;

(B) accrue interest for the designaled ac-
count in accordance with this title; and

(C) only be expended for he purposes for

OUnts

which expenditures from lhe designated o
aie authorized.
SEC. 105. INVESTMENTS OF AMOUNTS.

() IN GENERAL—The Secretary shall invest such
portion of the Fund as is not, in the judgment of the Sec-
retary, required to meet current withdraiwals.

() CreEnrrs 10 Funp.—The inlerest on, and the pro-

ceeds from the sale or redemption of, any obligations held
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1 an the Fund shall be eredited to, and form a part of, the

2 Fund.

3 SEC. 106. TRANSFERS OF AMOUNTS.

4 () IN GENERAL—The amounts required to be frans-

5 ferred to the Fund wader this title shall be transferved ai

6 least monthly from the geneval fund of the Treasury to the

7 Fund on the basis of estimales made by the Secretary of

8 the Treasury.

9 (b) ApJusTUENTS.—Proper adjustment shall be made
10 dn amounts subsequenily transferved to the extent prior esti-
11 mates are in excess of or less than the amounts vequired
12 to be transferred.

13 SEC. 107. TRANSFERABILITY BETWEEN ACCOUNTS.

14 (a) TRANSFERABILITY OF IRRIGATION FunDs—No
15 sooner than fiscal year 2023, if the Secietary determines
16 that there are no further deferred maintenance needs of eli-
17 gible Indian érvigation projects, the Secretary may expend
18 amounts and any interest aecrved in the Indign Irrigalion
19 Account established by section 102(2) on any expenditure
20 authorized under section 301 from the Reclamalion Infra-
21 ctwre and Settlement Tmplementation Account estab-
22 lished by section 102(3).

23 (M)  TRANSFERABILITY 0F WATER SETTLEMENT
24 FUNDS.—No sooner than fiscal year 2023, if the Secrelary
25 delermines that there are no further needs of Indian tribes

FLO13A88 8.L.C.
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12
13
14
15
16
17
18
19
20
21
22
23
24

14

wneler seefion 301, the Secrelary may expend amounts and
any inlerest acerued in the Reclamation Difrastructure and
Settlement Implementation Account established by section
102(3) on any expenditure aulhorized wunder sections 401
through 406 from the Indian Irrigation Account established
by section 102(2).

SEC. 108. TERMINATION.

On September 30, 2035—
(1) the Frnd shall terininede; and

(2) the

rpended and unobligated balunce of
the Fund shall be transferred lo the veclamation fund

established by the first section of the Act of June 17,

1902 (32 Stat. 388, chapter 1093).
TITLE I—RURAL WATER
PROJECTS
SEC. 201. RURAL WATER PROJECTS.

Subiject to section 202, for each of fiscal years 2014

through 2035, the Secretary wmay wuse wol less fhan
$80,000,000 of the ammnents available in the Rural Wafer

Project Accounl established under section 102(1) lo complete

construction of rural water projects
(1) authovized to be carried oul by the Secrelary
on or before the dale of enaclment of this Act; or

(2) for which—
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1 (A) pursuanl fo section 106(e) of the Rural

2 Water Supply Act of 2006 (43 U.S.C. 2405(e)),

3 a feasibility study has been submitled to the Sec-
4 retary by Seplember 30, 2012; and

5 (B) an Act of Congress after the date of en-

6 actment of this Act has authorized the construc-

7 tion of the project.

8 SEC.202. RESTRICTIONS.

9 (1) No OPERATION AND MarvreNance Cosrs—The
10 Secrelary shall not use any amownts from the Fund to pay
L1 for eperation and maintenance costs of an authorized ruial
12 waler project.

13 (b) Conpritons—The Secvelary shall not expend iy
14 amounts from the Fund lo carry oul this title until the date
15 on which the Secretary develops—

16 (1) programyalic goals lo carry out this title
17 that—

18 (A) would enable the completion of eonstrue-
19 tion of the authorized rural water projects as ex-
20 peditiousty as practicable; and

21 (B) reflect—

22 (i) the goals and priovities identified
23 in the lenws authorizing the authorized rural
24 water projects; and

FLO13A8S
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(1¢) the goals of the Reclamation Rural
Water Supply Aet of 2006 (43 US.C. 2401
el seq.); and

(2) funding priovitization criteria lo serve as

methodology for distribuling funds wnder this fitle

that take into account—

(A) an evaluation of the wrgent and compel-

ling need for polable water supplies in the af-

Seeled rural and iribal communities;

(B) the slatus of the current stages of com-

pletion of the authorized rural water project;

Jinaneial needs of the affected rural
and tribal comanunities;

(D) the poltential economic benefits of the
expenditures on job creation and general cco-
nomic development in the affected rural and
trihal commaunities;

(E) the ability of the authorized neral water

ateished level

project lo address regional and
waler supply needs;
() the ability of the authorized ruval water
project—
(i) to minimize water and energy con-

swmpltion; and
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1 (ii) lo encowvage the development of re-
2 newable energy  resowrces, such as wind,
3 solar, and hydropower elements;

4 (G) the need for the authorized rural waler
5 praject to address—

6 (i) the needs of Indian tribes and
7 members of Indian tribes; and

8 (it) other communily needs or inter-
9 ests; and

10 (H) such other fuctors as the Secrelury de-
11 {ermines to be appropriate to priovitize the use
12 of available funds.

13 TITLE III—RECLAMATION INFRA-
14 STRUCTURE AND SETTLE-
15 MENT IMPLEMENTATION

16 SEC. 301. RECLAMATION INFRASTRUCTURE AND SETTLE-
17 MENT IMPLEMENTATION.

18 Consistent with section 104, for each of fiscal years
19 2014 though 2035, the Secretary shall wse not less than
20 35,000,000, plus accrued inlerest, of the amounts author-
21 ized lo be expended from the Reclamalion Infrastructure
22 and Setilement Implementation dccount established under
23 section 102(3)—

24 (1) lo provide eompensalion authorized wnder an
25 Aet of Congress to extinguish or otherwise resolve all
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monelary claims of an Indian  tribe against the
United States relating to the continuwed and past wse
of the land of the Indian tribe by the United States
Jor the generation of hydropower; or
(2) lo complete construction, planning, and de-
sign of projects and implement provisions awthorized
under one or more Acts of Congiess thal—

(A) settle or otheri

ise resolve, in whole or

in part, litigation

wlving the United States

and the righis of ene or move federally recognized
Indian tribes lo access, use, or manuge waler re-
sources; or

(B) implement agreements approved Dy
Congress pursnant lo which one or more feder-
aly recognized Indian tribes agree to some limi-
tation on the exercise of rights or clatms to ac-

Cess, USe, Or ininage wetler resourees.
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| TITLE IV—REPAIR, REPLACE-
2 MENT, AND MAINTENANCE OF
3 CERTAIN INDIAN IRRIGATION
4 PROJECTS
5 SEC. 401. REPAIR, REPLACEMENT, AND MAINTENANCE OF
6 CERTAIN INDIAN IRRIGATION PROJECTS.
7 (@) I GENERAL—The Secretary shall establish a pro-
8 gram o address the deferred mainfenance needs of Indian
9 irrigation projects that—
10 (1) ereate visks to public or employee safety or
11 natural or cultuwral resowrces; and
12 (2) unduly impede the management and effi-
13 ciency of the Indiau irrigation program.
14 (b} Fuspize.—Cansistent with section 104, of the
15 amounts authorized to be expended from the Indian Irriga-
16 fion Account established wnder section 102(2), the Secretary
17 shall use ev transfer to the Buwreaw of Indian Affuirs not
18 less (han $35,000,000, plus acerued interest, for each of fis-
19 ecal years 2014 through 2035 to carry oul maintenaice, re-
20 pair, and replacement activities for 1 ormore of the Indian
21 drvigation projects described in section 402 (ineluding any
22 struclwres, fucilities, equipment, or vehicles used in connec-
23 tion with the operation of these projects).

FLO13488 S.L.C.
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1 SEC. 402. ELIGIBLE PROJECTS.

2 The projects eligible for funding under section 401(D)
3 are the Indian irrigation projects in the western Unated
4 States thul, on the date of enactment of this Aet—

5 (1) are owned by the Federal Government, as
6 listed in the Federal inventory requived by Ereculive
i Order 13327 (40 U.S.C. 121 nole; relating to Federal
8 real property assel management);

9 (2) are managed by the Bureaw of Indian Affotrs
0 (including prajects managed under contracls or com-
11 pacts purswant to the Indian Self-Determinclion and
12 Education Assistence Ael (25 US.C. 450 et seq.); and
13 (3) have deferred mainterance documented by
14 the Bureaw of Indian Affiwirs.

15 SEC. 403. REQUIREMENTS AND CONDITIONS.

16 Not later than 180 days after the dale of enactment
17 of this Aet and as a precondition lo amounts being ex-
18 pended from the Fund to carry out this frtle, the Secretary
19 of the Interior, in consultation with the Assistant Secretary
20 for Indian Affwirs, the Comnissioner of the Buvean of Ree-
21 lamation, and representatives of «ffected Indian tribes,
22 shall develop and submitt to Congress—

23 (1) programmatic guds to carry oul this lille

24 thal—
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(A) would enable the completion of repair-
ing, replacing, tmproving, or performing mainte-
nanee on projects as expeditiously as possible;

(B) facilitate or improve the ability of the

Bureaw of Indian Affairs io carry oul the ¥
sion of the Bureaw of Indian Affairs in oper-
ating a project; and

() ensure that the vesulls of government-to-
government consullation vequived under seclion
405 be addressed; and

(2) funding priovitization criteria lo serve as o

methodalogy for distributing funds wnder this fitle,

nto accownt—

(A) the extent to wi

h deferred mainte-
nance of qualifiing irrigation projecls poses a

threat to public or employee safety or health;

(B) the exteni to which deferred muinle-

poses a thieal lo nabtural or cultural re-

sources;

(C) the extent to which deferred mainte-
nance poses a threal to the ability of the Buieau
of Indiun Affairs to earry oul the mission of the

Buwreau of Indian Affuirs dn operating (he

project;
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(D) the extent to which repatring, replae-
ing, improving, or performing naintenance on o
faeility or strueture will—
(i) improve public or employee safety,
health, or accessibility;

(i

standards, laws, o1 other requirvements;

assist . compliance with codes,

(i#1) address unmet needs; and
I

twreel resovre

assist in profecting noatural or cul-

(E) the methodology of the rehabilitation
priovity inder of the Seerefary, as in cffect on
the date of enactment of this Aet;

(I} the polential economic benefils of the ex-
penditures on job crealion and general economic
development in the affected tribal communities;

(G) the ability of the quolifiying project to

address tribal, regional, and watershed lev
waler supply needs; and

as the Secretury de-

(I1) such other fuctly
tevimines to be appropriate fo priovitize the wse
of available funds that are, to the fullest cxlent

stend with (ribal and user rec-

practicable, con
ommendations received pursuat to the consulla-

tion and input process under section 403
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1 SEC. 404. STUDY OF INDIAN IRRIGATION PROGRAM AND
2 PROJECT MANAGEMENT.
3 () TrRIBAL CONSULTATION AND USER INPUT—Before
4 beginning to conduct the study required wider subseclion
5 (b), the Seevelary of the Interior shall—
6 (1) consult with the Indian tribes thal have ju-
7 risdiction over the land on which an irrigation
8 project eligible to veceive funding wider section 402 ts
9 located; and
10 (2) solicit and consider the inpul, conments, and
11 recommendations of the landowners served by the vrri-
12 gation praject.
13 (b) Sruny.—Not luter thun 2 years after the date of
14 enactment of this Actl, the Secretary of the Inlerior, acting
15 through the Assistant Secrelarvy for Indian Affairs, shall
16 complete o study that evaluates oplions for émproving pro-
17 grammatic and project management and performance of
18 rigation projects managed and operated in whole or in part
19 by the Bureaw of Indwan Affatrs.
20 (¢) REPORT—COn completion of the study under sub-
21 section (b), the Secretary of the Intevior, acting through the
22 Assistant Secretery for Indion Affatrs, shall submil lo the
23 Comuniltees on Energy and Natwral Resowrces and Indian
24 Affairs of the Senale ?E the Committee on Nuotural Re-
25 sowrces of the House af Representatives « veport that—
26 (1) describes the vesults of the study; wnd
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(2) includes recommendations for tmpioving pro-
grammatic and project management and performance

cach qualifying project area and for the program

as @ whole.

(d) Fospivg.—Of the amounts authorized to be er-
pended from the Indian Irrigation ecount established
under section 102(2), $1,000,000 shall be made aveailable
during fiscal year 2014 to carry out this section, to remain
available wntil expended.

SEC, 405. TRIBAL CONSULTATION AND USER INPUT.

Before expending funds on an  Indian irigation
project pursuant to seetion 401, the Secretary of the Interior
shall—

(1) consult with the Indian tiibe that has juris-
diction over the land on which an irrigation project
cligible to recene funding under section 402 is lo-
cited; and

(2) selicit and consider the tnpul, comments, wid
recommendations of the landmoners served by the wrri-
gation project.

SEC. 406. ALLOCATION AMONG PROJECTS.

(1) IN GENERAL—Subject lo subseetion (b), fo the
maximwin extent piracticable, the Secretary shall ensure
the, for each of fiscal years 2014 lhrough 2035, each Indian

irvigation project eligible for funding wnder section 402 that
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has critical maintenance needs recetves part of the funding
wunder section 401 lo address critical maintenance needs.

(b) Prioriry—In allocating amounts wnder section
401(b), in addition to considering the funding priorities de-
seribed in section 403, the Secretary shall give priovity to
Indian irvigation projeels for which funding has not been
made available during the 15-year period ending on the day

before the date of enactment of this Act wnder any other

Aet of Congress that expressly identifies the Indian irriga-
tion project or the Indian veservation of the project to ad-
dress the deferved mainfenance, repairv, or replacement
needs af the Tndian irrigation project.

(¢) CAP ON FUNDING.—

(1) IN GENERAL—Sulject to paragraph (2), in
allocating amounts wnder section 401(), the Sec-
retary shall allocafe nol more than $15,000,000 to
any individual Indian irvigation project described in
seclion 402 during any consecutive 3-year period.

(2) ExcerrioN—Nohwetthstanding the cap de-

seribed in paragraph (1), if the full amount wunder
section 401(h) cannol be fully allocated to eligible ir-
vigation projects because the only remaining aclivities
avthorized tn seclion 401(b) are Jor drvigolion
projects that would exceed the cap described in parva-

graph (1), the Secrelary may allveate the rermutining
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funds to eligible trrigation projects . aecorde

with this title.

(d) Basis oF Fuypive—dny amounts made avail-
able under this section shall be nonreimbursable.

(e) APPLICABILITY OF ISDEAA.—The Indian Self-De-
fermination and Edwcation Assistance Aet (25 U.S.C. 450

et seq.) shall apply to activities carried ouf wnder this sec-

Liomn.
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Western States Water Council
2013 Summary of Activities

Congressional Testimony Briefings and DC Visits

March 4-8 - WSWC leadership, members and staff traveled to Washington, D.C. and made over 30 visits with
Administration and Congressional officials in support of WSWC and WGA positions and priorities. WSWC and
Native American Rights Fund staff also presented a briefing for Congressional staff (sixteen attended) on the
importance of Indian Water Rights Settlements.

April 19 - WSWC Executive Director visited Congressional offices after ICWP Roundtable in Washington, D.C.
April 30 — Senate Energy and Natural Resources Water and Power Subcommittee written testimony in support of
S. 659 to reauthorize the Reclamation States Emergency Drought Relief Act and S. 715 to authorize increased
spending from the Reclamation Fund for Rural Water Supply Projects.

September 10-13 — WSWC Executive Director presented at a USGS Congressional Briefing in Washington, DC.

October 10 - WSWC Executive Director testified before the House Natural Resources Committee, Subcommittee on
Water and Power, in support of H.R. 3176 to reauthorize the Reclamation States Emergency Drought Relief Act.

November 21 — At the invitation of WGA, WSWC Executive Director joined WGA Executive Director for meeting
with EPA Deputy Administrator on issues that included draft proposed rules defining waters of the United States.

WSWC Meetings, Symposia and Workshops

April 2-3 — The Council/WGA sponsored an Energy-Water Workshop in Denver, Colorado to bring together state
and local officials to discuss the nexus between the two sectors and related issues, with some 70 participating.

April 3-5 - The Council’s Spring meetings were held in Denver, Colorado and WGA Executive Director Jim
Ogsbury addressed members. The meetings were preceded by the Energy-Water Workshop.

April 29 — May 1 — WSWC and California Department of Water Resources sponsored a Drought Prediction
Workshop in San Diego.

June 24-26 — The Council’s Summer meetings were held in Casper, Wyoming and Anne Castle, Assistant Secretary
of Interior for Water and Science addressed members.

August 5-7 — WSWC and California Department of Water Resources sponsored a workshop on Quantifying Drought
Impacts in San Diego.

August 13-15 - WSWC and Native American Rights Fund cosponsored their biennial symposium on Indian Water
Rights Settlements in Santa Fe, New Mexico (over 160 attended)

October 2-4 — The Council’s Fall meetings were held in Deadwood, South Dakota with a special session on Corps of
Engineers surplus water allocation and pricing policies. [Notably the federal government was shut down, precluding
participation by many federal guests. Further, the meetings were truncated due to the approach of winter storm
Atlas, which hit the area, stranding some members and staff unable to get flights out for three days.]

Special Events

February 11- NASA’s Landsat Data Continuity Mission (LDCM) successfully launched from VVandenburg Air
Force Basin in California and the WSWC Executive Director attend at the invitation of NASA/USGS given our
support for the mission and its thermal infrared imaging capability that western states are using extensively to
measure consumptive water use.

February 21-22 — WSWC Legal Counsel spoke on state drought planning at a Climate Adaptation Conference
hosted by the Georgetown Law Center in Washington, D.C.



Coordination with other Organizations

January 10-11 - WSWC Executive Director attended the Utah Governor’s Energy Development Summit in Salt
Lake City.

February 21-22 — WSWC Executive Director spoke at the Family Farm Alliance annual meeting in Las VVegas on
the WGA/WSWC Water Transfers Report.

March 26-27 — WSWC Legal Counsel attended and addressed the ASU Research Frontiers in Water Reuse in
Tempe, Arizona.

April 14-15 - WSWC Executive Director addressed the Western Snow Conference in Jackson, Wyoming.
April 16-18 - WSWC Executive Director attended the ICWP Roundtable in Washington, D.C.

April 29-May1 — WaDE Program Manager attended and addressed National Groundwater Association
Summit/Conference in San Antonio, Texas.

June 5-7 - WSWC Legal Counsel attended and moderated a panel on Indian water right settlements at the ABA
Water Law Conference in Las Vegas Nevada. WSW(C also participated in planning for the conference.

June 11-13 — WSWC Executive Director and WaDE Program Manager attended and presented papers on WaDE and
Landsat at the annual conference of the Universities Council on Water Resources and National Institutes for Water
Resources at Stateline, Nevada (Lake Tahoe).

July 6-8 — By special invitation, WSWC and WGA Executive Directors attended the Esri International User
Conference in San Diego, California.

July 11 - WSWC Legal Counsel attended a Utah Water Summit townhall meeting in Layton, Utah.
July 17-19 — WaDE Program Manager attended and participated in CUAHSI Conference in Logan, Utah.

July 22-23 — WSWC Legal Counsel addressed USACE Watershed Course on western water law and issues in Fort
Worth, Texas.

July 30-August 2 — WSWC Executive Director addressed the Water and Environment Policy Committee of CSG-
West 66™ Annual Meeting in Las Vegas, Nevada.

September 12 — WSWC Legal Counsel addressed the University of Arizona’s Water Resources Research Center
regarding the WGA/WSWC water transfers report in Tucson, Arizona.

September 23-26 — WaDE Program Manager attended the NASA Applied Sciences Program, Water Resources
Meeting in Lincoln, Nebraska.

October 16-17 — WSWC Legal Counsel attended the ICWP Annual Meeting in Denver, Colorado.

October 23-25 — WSWC Executive Director attended the Kansas Governors Water Conference in Manhattan,
Kansas.

October 30 - WSWC Executive Director attended the Utah Water Summit townhall meeting in Provo, Utah.

November 6-8 — WSWC Executive Director presented on drought at the National Research Council DELS Advisory
Committee Meeting in Washington, DC.

November 18-19 — WSWC Executive Director presented at the New Mexico Statewide Water Budget Working
Group in Tamaya (ABQ, NM).

November 21-22 —- WSWC Legal Counsel presented on the WGA/WSWC water transfers report at the 58" Annual
New Mexico Water Conference in Albuquerque, New Mexico.



December 4-6 — WSWC Executive Director presented on the energy/water nexus at the Science and Technology for
Sustainability Roundtable in Washington, DC hosted by the National Academies.

Letters

February 4 - WSWC joined 51 other water policy, industry, and environmental organizations in a letter to leaders of
the House and Senate Appropriations Committees, urging them to enable the U.S. Geological Survey (USGS) to
fully implement the National Streamflow Information Program (NSIP) and restore the USGS’ capacity to fully
match non-federal cost-share investments in the Cooperative Water Program (CWP).

April 10 - WSWC wrote the Environmental Protection Agency (EPA) & the U.S. Army Corps of Engineers
requesting greater state consultation in the agencies’ Clean Water Act rulemaking.

April 22 - WGA and WSWC sent a joint letter to the Senate Energy and Natural Resources Committee leadership to
support the goals of four pending hydropower bills (S. 545/H.R. 267 and S. 306/H.R. 678).

August 6 — WSWC wrote Assistant Secretary of the Army (Civil Works) Jo-Ellen Darcy to comment on U.S. Army
Corps of Engineers’ draft procedures involving surplus water and storage at Corps reservoirs.

September 5 — WSWC wrote the leadership of the House Science, Space, and Technology Committee’s
Subcommittee on Environment, to support federal water and climate data gathering and monitoring programs, as
well as related applied research.

October 8 - WSWC wrote a letter the Senate Energy and Natural Resources Committee leadership in support of the
SECURE Water Act implementation.

November 1 - WGA and WSWC wrote a joint letter to the Federal Energy Regulatory Commission to comment on
its investigation of a possible two-year licensing process for hydropower development at existing non-powered dams
and closed loop storage projects.

November 5 — WSWC sent a letter to the Environmental Protection Agency (EPA) commenting on a draft EPA
Science Advisory Board (SAB) study that synthesizes peer reviewed literature on the connection between small,
isolated waters and larger bodies of water.

November 14 - WGA and WSWC sent a joint letter to the House Natural Resources Committee regarding the Water
Rights Protection Act (H.R. 3189).

November 20 — WSWC wrote the Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers
to “strongly urge” them to recognize the “significant federalism implications” of their Clean Water Act (CWA)
rulemaking efforts and to comply with Executive Order (E.O. 13132).

December 23 — WSWC wrote the Office of Management and Budget (OMB), asking it to ensure that the

Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers comply with Executive Order
(E.O.) 13132 in the development of their Clean Water Act (CWA) jurisdiction rule.

Committees, Task Forces and Work Groups

American Bar Association Water Law Conference Planning Committee — WSWC Legal Counsel

Advisory Committee on Water Information, Monitoring Challenges in a Shrinking Budget Environment Work
Group — WSWC Executive Director

Advisory Committee on Water Information, Water Resources Adaptation to Climate Change Workgroup — Jeanine
Jones (CA) and WSWC Assistant Director/General Counsel (alternate).

National Geospatial Advisory Committee, Landsat Advisory Group — WSWC Executive Director



Publications

WGA/WSWC Who We Are and What We Do (flyer)

Materials prepared in cooperation with the National Oceanic & Atmospheric Administration (NOAA):
Data and Monitoring Needs for Western Water Management, October 2013

NOAA and the National Integrate Drought Information System, October 2013

NOAA and The Upper Columbia Salmon Recovery Board, October 2013

Western Water Data Needs and NOAA, October 2013

Unpublished

Concentrated Solar Power and Water in the Southwest, WSWC and National Renewable Energy Laboratory
(NREL), currently under NREL review.



Tab R—WSWC Strategic Directions Summary



WSWC Strategic Directions Survey Summary
April 2014

General Issues

What are the most important water-related issues facing your state at this time?

Effective strategies for meeting future water needs
Increasing population and related water demands

Future economic development

Energy-related water supply and wastewater disposal issues

Water data collection/measurement/gaging/analysis/planning

Funding new water development projects
Sustainable state funding for water programs
Expanding storage capacity

Aging infrastructure - drinking water and wastewater
Increasing flood protection

Surface water supply reliability
Groundwater availability and mining
Static or decreasing water supplies

Climate variability and change and adaptation

Drought, flooding and extreme events with increasing frequency and intensity
Sea level rise

Atmospheric rivers

19th Century laws and 21st Century needs and priorities

Interstate and international issues (including water transfers)
Compact compliance - Colorado, Rio Grande, Republican, La Plata
Interbasin transfers of groundwater

Quantifying federal reserved water rights

Tribal reserved rights

Growing downstream water demands

Fully appropriated sources

Water rights adjudications and enforcement

Water distribution/management/compliance

Water reallocation and transfers based on actual use
Emphasizing beneficial use

Agricultural efficiencies and depletions



Conjunctive use and priority administration
Protecting existing rights
lllegal ponds [insufficient penalties? for administration/enforcement?]

Water quantity and water quality/integrated management
Safe drinking water for small systems

Environmental and area of origin protections
Instreamflow protections

EPA regulations governing agriculture - nutrient standards

Impact of numeric water quality standards on agriculture and municipalities
Affordable water quality protections

ESA regulation

Stormwater

Nonpoint source pollution

Toxics criteria and water quality standards to protect human health
NPDES primacy [Idaho and New Mexico]

Anti-degredation standards

Aggressive federal agencies asserting jurisdiction
[How do we address voids/gaps that invite federal intervention?]

Corps surplus water rules
Missouri River Corps activities impact on municipal water systems
Federal regulatory encroachment and mission creep generally

New legislative make up [fewer “boots under the table”]

State's approach to water-related legislation

Contradictory [administrative] decisions, given past state policies and practices
Conservation incentives within prior appropriation doctrine

Evolution of science and technology

Fixing the Sacramento/San Joaquin River/Delta



Council Directions

Over 80% of members expressed their opinion that protecting state rights and prerogatives with
respect to western water resources was extremely important, with roughly 20% believing this
was very important or important. 100% felt the WSWC has been effective in this regard, with
48% rating the Council as very effective and 38% extremely effective.

Similarly, a large majority (90%) believe that representing state interests and facilitating state
participation in federal judicial proceedings is important (with 50% of those responding saying
that it was very important and 15% extremely important). An equal proportion (90%) think the
Council provides effective representation (with 10% saying the Council is extremely effective,
50% very effective and 30% effective. The remaining 10% rated this as somewhat important
and 10% ranked the Council as somewhat effective in this area.

With respect to a focus on regulatory streamlining and limiting federal encroachment on states'
rights, members equally rated this as very or extremely important (43% + 43%), with roughly
15% rating it as important to somewhat important. In this area, 91% of those responding ranked
the Council as effective (24% effective, 57% very effective and 10% extremely effective).

Regarding communicating the Council's positions to the federal Administration and the
Congress, 100% of the members responding ranked this as a priority, equally ranking it as very
important or extremely important -- and the Council as very effective (45%) or extremely
effective (55%).

Further, when it comes to promoting the Council's priorities for federal spending, 52% of
members ranked this as very important, 29% as important and 14% as extremely important
(95% total). Similarly, members rated the Council as effective 48%, very effective 43% and
extremely effective 5% (95% total).

When it comes to interstate cooperation related to planning, conservation, development,
management and protection of water resources, 81% of our members responding ranked this as
important (within which 38% felt this was very important and 14% extremely

important). Roughly 69% of those responding rated the Council as effective (with 33% rating us
as very effective, and 10% extremely effective). However, 19% rated the Council as only
somewhat effective and 10% as less effective. [Should we be doing more in this area?]

Council services in providing assistance with addressing state administrative, legislative and
judicial issues was ranked as very important by 24% of those responding, important by 19% and
extremely important by only 5% (48% total). While roughly 10% and 43% respectively, rated
such services as less important or only somewhat important. Comparatively, 10% rated the
Council as less effective, and 29% somewhat effective, in this area -- while about 38% rated the
Council as effective, 14% very effective, and 10% extremely effective (62%).



Regarding the development and implementation of state water plans, a slight majority (53%)
ranked this as important (with 24% important, 24% very important and 5% extremely

important). Nearly half (47%) advising this was less important (33%) or only somewhat
important (14%). Members responding were evenly split as to the Council's effectiveness in this
area (with 45% rating the Council as effective, and 5% very effective, but 30% less effective and
20% only somewhat effective). [Should we be doing more to assist with state water planning?]

One-third of those responding ranked the completion of state general stream adjudications and
defining rights to the use of water as important, with another third ranking this as very important
(24%) or extremely important (10%). The remaining third ranked this as only somewhat
important (14%) or of lesser importance (19%). In this area, 50% rated the Council as effective
(with 5% very effective), while 30% rated the Council as somewhat effective and 15% less
effective. [Should the Council be doing more to encourage general stream adjudications?]

The Council's role in collaborating with other interstate water organizations, NGOs, water users
and other stakeholders was ranked as important 43%, very important 33%, or extremely
important (10%) by an overwhelming majority (86%), while 14% felt this was somewhat
important. Similarly 90% rated the Council as effective (30%), very effective (40%) or extremely
effective (20%), while 10% rated the Council as somewhat effective in this area.

Promoting means to address water infrastructure needs was supported by roughly 90% of those
responding (with 43% ranking this as important, 38% very important, and 10% as extremely
important). Only 10% responded this was somewhat important or less important, split

evenly. In this area, the Council was rated as effective by 55%, very effective by 20% and
extremely effective by 10%, while 10% rated the Council as somewhat effective and 5% as less
effective.

When it comes to addressing drought and other extreme events, 100% of those responding felt
this was important (with 38% ranking it as very important and 33% as extremely important).
Those responding also rated the Council as effective (40%), very effective (40%), or extremely
effective (10%), for a total of 90% (with 10% evenly split between somewhat and less effective).

The Council's role in integrating water quality and quantity, as well as economic and
environmental issues was ranked as important by 48% of those responding and very important
by 43% -- representing overwhelming support (roughly 90%). Only 10% ranked this area as
only somewhat important. Similarly, 80% of members responding rated the Council as effective
(with 25% very effective and 5% extremely effective), and 20% evenly divided between
somewhat and less effective.

Lastly, 100% of those responding felt the Council's role in promoting the advancement of water
science and technology is important (45%), very important (35%), or extremely important
(20%). An overwhelming majority rated the Council as effective (37%), very effective (563%), or
extremely effective (5%). Only 5% rated the Council as only somewhat effective in this area.



WSWC Strategic Directions Survey Summary
Executive Committee
April 2014

Less than half of the Executive Committee responded (7 of 17 dues paying states).

Council Representation of Member State Interests

100% of those responding felt that the Council’s representation of their State’s interests was “about
right,” and similarly that representation of small, large and single-state issues was “about right.”

100% similarly responded that Council effort in representing the interests of all its member states,
compared to the interests of only a few states was “about right.”

Two-thirds of those responding believed the Council should not become involved in international water
issues (in North America), while 33% favored more involvement.

100% advised we should not become more involved in world water forums.
| can see the need to become involved in pressing North American issues that may impact our member
states along the international borders, but would caution against this detracting from our core domestic

water priorities.

Members Interaction with their governors, governors’ staff, WGA and SAC

29% responded that they often have personal interactions with their governors, with 43% occasional
personal interactions (72% total), while 28% seldom or never interact with their governor.

A greater number (42%) communicate often with their WGA Staff Advisory Council (SAC), 29% on
occasion and 29% seldom communicate with SAC.

However, 14% very often communicate with someone else in their governor’s office, 43% often, 29%
occasionally, and only 14% seldom have any communication.

When it comes to communicating with WSWC staff regarding WGA actions and issues, Executive
Committee members only occasionally (57%) or seldom (29%) discuss such actions or issues, while some
(14%) report never doing so. [Does this mean that WSWC staff is not communicating WGA issues?]

WGA participation is not a priority for some governors’ offices and may explain some of the above
responses.



WSWC Member interaction with WestFAST

Executive Committee members seldom if ever have any personal individual WestFAST member contact.

While WestFAST’s organization and interaction with the WSWC is seen as valuable, WSWC members
usually have other federal agency contacts that they use to address issues in their state.

WSW(C'’s Value to Members and Member States

WSWC members’ individual participation in the Council is viewed as extremely beneficial by 57% of
those responding, with 29% rating it as very beneficial, and 14% as beneficial.

Participation in WSWC is the most valuable of an interstate water organization, but you “get out of it
what you put into it,” and its value increases with increasing participation.

Staff is top-notch and very responsive to my needs.

The organization gets better with each passing year, and is doing a great job.

WSWC Communications (with Members)

100% of those responding felt Council communication is effective (57% extremely effective, 29% very
effective and 14% effective).

100% find the newsletter to be extremely (57%) to very effective (43%).
100% find Council symposia/workshops to be very effective (86%) to effective (14%)

100% view email as effective, and most find it to be extremely or very effective (86%), though 73% of
members still find phone calls to be effective (29%), very effective (29%) or extremely effective (14%).

86% find the regular Council meetings as an effective forum for communication, with 43% rating the
meetings as extremely effective, 29% as very effective and 14% as effective. 14% rate the meetings as
only somewhat effective.

72% rate webinars effective (29%), very effective (29%) or extremely effective (14%).

71% find www.westernstateswater.org to be effective communication (with 43% very effective and 14%

extremely effective, compared to 29% that find it somewhat effective.

57% find the use of social media to be less (14%) or only somewhat effective (43%), with 28% evenly
rating social media as effective or extremely effective.
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Internal Council Policies and Practices

83% of those responding found the Council’s committee and subcommittee structure adequate.

43% find current Council meetings to be highly effective, 22% above average and 22% average.

One comment was that it would make sense to reduce the number of regular Council meetings each year
while still keeping the staff engaged with members.

The full Council/Committee meetings process seems cumbersome and duplicative.

The presentations and discussions at the meetings are good, but could be improved.

Given limited time for issue-specific discussions, one suggestion was to eliminate the host state
presentations during the Friday morning full Council meeting, perhaps shifting this to the field trips.

States might also be asked to prepare short bullet point summaries of the state reports for circulation
prior to the meetings.

We should be making better use of subcommittees.

Water Data Exchange (WaDE)

71% reported WaDE is important (14%), very important (43%) or extremely important (14%).

83% suggested the Council should consider greater investments in similar interstate cooperative efforts.

The Council should continue to focus on federal policy coordination and education between states and
federal agencies.

It is worthwhile working with federal agencies to make their data collection, analysis and planning fit
with the needs of the states, including but not limited to bringing the water census to the detail and scale
that states can use in their water planning and decisionmaking.

[Should the Council dedicate more resources to providing more technical services to its member states, in
addition to policy coordination and advocacy? For example, comparison and analysis of water program

planning, agency organizational structure, budgeting, fees, financing and funding, etc.]

Council Staff Evaluation

100% of those responding believe the current level of staff support is appropriate to meet member
needs.



100% reported they are satisfied with the personal and professional assistance provided by staff (with
72% extremely satisfied, 14% very satisfied and 14% satisfied).

100% reported they are extremely satisfied (57%) or very satisfied (43%) with the overall quality of the
staff.

Staff has been doing a tremendous job of trying to cover everything, but we need to be realistic about
the workload.

It’s past time to fill the Assistant Executive Director position!
I believe WSW(C staff is top-notch and perfectly suited to member states’ needs.

| would hire anyone of them!
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WESTERN STATES WATER COUNCIL
FUTURE MEETINGS

201
Summer Council Meeting
Helena, Montana

July 15-18, 2014

Fall Council Meeting
Phoenix, Arizona
October 7-10, 2014

Upcoming Council Meetings/Host States

2015 Meetings
Spring — Oklahoma (last hosted 10/17/2008 in Oklahoma City)
Summer — WSWC 50" Anniversary
North Dakota (last hosted 7/11/2008 in Medora)
Nevada (last hosted July 23, 2010 in Lake Tahoe) — rotation for Spr 2017
Fall — Kansas (last hosted 4/24/09 in Kansas City)

2016 Meetings
Spring — Washington, D.C.
Summer — Utah (last hosted 7/17/09 in Park City)
Fall — Nebraska (last hosted 10/16/09 in Lincoln)

2014/2015 Symposia / Workshops

WSWC/CDWR Hydroclimate Monitoring and Data Workshop
June 23-25, 2014 San Diego, CA

WSWC/CDWR/NASA JPL Remote Sensing Workshop
August 25-27, 2014 Pasadena, CA

Water Management Symposium on Infrastructure: Sustainability, Storage & Streamlining
Utah — early September
Texas — November
(Water Quality and Water Resources Committee)

Water Quality / Water Quantity Workshop
in conjunction with ACWA in Washington, DC - Spring 2015
(Water Quality Committee)
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MEETING SCHEDULE
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Alaska

Arizona

California

Colorado

Idaho

Kansas

Montana

Nebraska

Nevada

New

Mexico

North
Dakota

Oklahoma

Oregon

South
Dakota

Texas

Utah

Washington

Wyoming

Other

141

Lincoln

3/21/03

142

Wellsville

8/1/03

143

Monterey

11/07/03

144

Las Vegas

4/2/04

145

Newport

7/16/04

146

Santa Ana
Pueblo
10/29/04

147

Boise

4/22/05

148

Seattle
7/15/05

149

San
Antonio

10/21/06

150

Wash. DC
3/29/06

151

Breckenridge
7/21/06

152

Sheridan
10/6/06

153

Sioux Falls

5/4/07

154

Bozeman

8/10/07

155

Phoenix

11/16/07

156

Wash. DC
3/7/08
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Washington
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Medora
7/11/08

158

Oklahoma Cy
10/17/08

159

Kansas Cy
4/24/09

160

Park City
7/17/09

161

Lincoln
10/16/09

162

Wash. DC
3/23/10

163

Lake
Tahoe

7/23/10

164

San Diego
10/729/10

165

Santa Fe
4/15/11

166

Bend
7/29/1

167

Idaho Falls
10/7/11

168

Wash. DC
3/15/12

169

Seattle
6/8/12

170

San
Antonio

10/12/12

171

Denver
4/5/13

172

Casper
6/26/13

173

Deadwood
10/4/13

174

Wash. DC
4/3/14
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WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 1 Murray, Utah 84107 1 (801) 685-2555 I FAX (801) 685-2559
Web Page: www.westgov.orglwswe

MEMORANDUM

To: CWA Workgroup
From: Nathan Bracken, Assistant Director/General Counsel
Date: February 6, 2014

Re: “Straw Man” Language for Possible Council Comments on CWA Rulemaking

I. INTRODUCTION

Per the workgroup’s conference call on January 27, | have prepared the following “straw
man” language for those issues that the group identified as areas where consensus may be
possible regarding the Clean Water Act (CWA) rulemaking. As requested by the workgroup, this
memorandum also provides “straw man” language for the additional issues raised during the
call where consensus is less certain and identifies those areas where the differences between
the states’ perspectives are most pronounced.

Il. ISSUES WHERE CONSENSUS SEEMS MOST LIKELY
The following language is based upon the matrix of state perspectives Council staff
prepared regarding the rulemaking, the Council’s current position (#330.5) and related letters,

as well as the workgroup’s comments during the call.

A. State Consultation

In 2011, the Council asked the Environmental Protection Agency (EPA) and the U.S.
Army Corps of Engineers to pursue formal rulemaking instead of finalizing the now withdrawn
guidance. At that time, the Council’s request was based upon the belief that rulemaking, unlike
guidance, would afford greater opportunities for early and ongoing consultation with the
states. The Council also believed that rulemaking would better ensure the treatment of states
as co-regulators in the development and implementation of a final rule.

However, the submission of a draft rule on CWA jurisdiction to the Office of
Management and Budget (OMB) for interagency review without any substantive state
consultation raises significant concerns that EPA’s and the Corps’ state consultation process for
the rule will be no better than the process it used in developing the guidance. In particular, we
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are concerned that EPA’s and the Corps’ outreach with the states will consist only of inviting the
states to comment on the proposed rule after it has been published for public comment in the
Federal Register, as opposed to working together with the states as partners to develop the
rule. As our previous letters have noted, waiting until the public comment period to solicit state
input ignores the states’ unique role as co-regulators and will not allow for meaningful state
input or consideration of state concerns.

As co-regulators, the states are separate and apart from the public. EPA and the Corps
should not wait until the publication of a draft rule to seek substantive state input. The agencies
should recognize the states’ status as co-regulators and should have provided them with an
opportunity to participate directly in drafting the proposed rule. As such, EPA and the Corps
should give as much weight and deference as possible to the states’ collective and individual
comments, concerns, priorities, and needs.

B. Connectivity Report

EPA has indicated that its draft connectivity report will serve as the basis of the final
rule. However, the draft rule’s submission to OMB before the finalization of the connectivity
report raises concerns that the final report will have little or no influence on the final rule.
Therefore, EPA and the Corps should not finalize the jurisdictional rule until the connectivity
report has been finalized.

Many western states have also submitted comments for EPA’s Science Advisory Board
(SAB) to consider in its review of the draft connectivity report. SAB’s consideration of these
comments and any subsequent recommendations from the final report should be carefully
evaluated by EPA. Waiting until the connectivity report is finalized will give EPA more
information to consider and may possibly lead to revisions before releasing the final draft rule
for public comments.

C. Deference to State Water Law

The text of the rule should give full force and effect to, and should not diminish or in any
way detract from, the intent and purpose of CWA Sections 101(b) and 101(g) regarding the
states’ primary and exclusive authority over water allocation and water rights administration,
and state-federal co-regulation of water quality.

D. Groundwater

The draft rule would establish jurisdiction for waters that have a “shallow subsurface
hydrologic connection” with jurisdictional waters. Congress did not intend for the regulatory
reach of the CWA to apply to the management and protection of groundwater. As such, the
Council supports language included in the supplementary materials accompanying the draft
rule that “nothing under this proposed rule would cause the shallow subsurface connections
themselves to become jurisdictional” and that such connections “would not be considered
‘Waters of the United States’ [WOUS] in and of themselves.” To fully clarify that groundwater is
not subject to CWA jurisdiction, paragraph (b) of the rule, which identifies those waters that are
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not WOUS, should also include groundwater and any subsurface flows used to establish shallow
subsurface hydrologic connections between surface waters.

E. Exclusions

The Council supports the intent of paragraph (b) of the draft rule, which excludes
certain waters from its definition of WOUS. However, the list of excluded waters should also
include additional waters and features that are generally considered to be outside the scope of
the CWA. In addition to groundwater, these include:

1. Irrigation ditches, canals, and laterals that move water away from WOUS to
deliver water to irrigated land and return flow ditches;

2. Non-tidal drainages, including tiles and irrigation ditches excavated on dry land,
as well as excavated ditches used for drainage on logging and other natural
resource management (i.e., grazing) roads and diversion ditches to control run-
on and run-off at mining sites if constructed outside of natural drainages;

3. Artificial dugouts, lakes and ponds used for stock watering or irrigation, as well
as dip ponds used for wild land firefighting and dust abatement;

4. Pits and quarries excavated in uplands for fill, sand, gravel, stone and related
materials that fill with water, as well as any pits excavated for mining outside of
naturally occurring WOTUS; and

5. Prairie potholes and playa lakes.

F. Significant Nexus

The Council appreciates the draft rule’s recognition that Justice Kennedy’s “significant
nexus” test requires a connection between waters that is “more than speculative or
insubstantial” to establish jurisdiction. However, the rule needs further clarification to quantify
“significance” and to ensure that it does not extend jurisdiction to de minimis or insubstantial
waters, nor lead to broad speculative connections.

G. Differences Between States

There are significant differences of opinion among the western states regarding the
extent of the CWA's authority and the potential impacts of the draft rule, particularly with
respect to whether the rule represents an expansion of jurisdiction as delineated by the U.S.
Supreme Court. While the Council’s comments represent those aspects of the draft rule where
the western states agree, they do not represent the entirety of the individual states’ respective
views regarding the rule. As such, EPA and the Corps should carefully consider the individual
comments that the states will submit regarding the rulemaking and should work with the
individual states as co-regulators in revising and implementing the rule.



lll. ADDITIONAL ISSUES WHERE CONSENSUS IS LESS CERTAIN

During the call, the workgroup identified the following issues where it is less certain that
consensus is possible. This section briefly describes the discussion of those issues and provides
possible “straw man” consensus language.

A. Significant Nexus

Todd Chenoweth of Texas expressed concern that the leaked rule is unclear in
how it determines jurisdiction over wetlands under Section 404 of the CWA. Specifically, he
noted that the rule would find some wetlands to be jurisdictional if they are adjacent to
traditional navigable waters, while finding others to be jurisdictional on a case-by-case basis
using Justice Kennedy’s significant nexus test. According to Todd, it is unclear as to which
analysis the rule requires for a given wetland.

Bill Schuh of North Dakota also said further clarification is needed to determine how the
significant nexus test with apply given the agricultural exemption. While the rule recognizes the
agricultural exemption, Bill said the rule’s interpretation of the significant nexus test could
extend jurisdiction to agricultural ditches.

Additionally, Tony raised the issue of isolated waters, noting that the U.S. Supreme
Court has held in SWANCC that certain isolated waters (e.g., prairie potholes, playa lakes, etc)
are not jurisdictional.

Possible consensus language could provide additional detail to the significant nexus
language proposed in Section II(F) above. For example, potential language could include:

In particular, specific areas that require clarification include:

(1) Wetlands: The rule would establish jurisdiction for certain wetlands
that are “adjacent” to traditional navigable waters, but also sets forth
a case-by-case process to establish jurisdiction for wetlands using
Justice Kennedy'’s significant nexus test. The rule should provide
further clarification about when and how these analyses apply and
how to resolve any conflicts that may arise.

(2) Agricultural Exemption: The rule properly maintains current
agricultural exemptions. However, the rule’s definition of the
significant nexus test, particularly its use of an aggregated watershed
approach to establish jurisdiction over certain waters, raises questions
as to whether the test could be applied to establish jurisdiction over
currently exempt farm ponds, stock ponds, irrigation ditches, and the
maintenance of drainage ditches. Thus, additional clarification is
needed to ensure that the rule’s use of the significant nexus test does
not conflict with the CWA’s agricultural exemption.
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(3) Isolated Waters: The U.S. Supreme Court’s SWANCC decision ruled
that CWA jurisdiction does not extend to certain isolated waters. In
addition, both the plurality opinion and Justice Kennedy’s concurring
opinion in Rapanos found that the extent of CWA jurisdiction is not
without limit. Therefore, further clarification is needed to ensure that
the rule, particularly its aggregated watershed approach, does not
establish jurisdiction over isolated waters that would not be
jurisdictional under SWANCC and Rapanos.

B. Possible Expansion of Jurisdiction

Bill DeRienzo of Wyoming expressed concern that the rule represents a large expansion
of authority and that EPA is downplaying the possible impacts of the rule. As indicated in
Section IV below, a number of states have indicated that they do not believe the rule
represents an expansion of jurisdiction and do not believe that the rule will impact them
significantly. Thus, it is unlikely that there is universal consensus for a position expressing
concern that the rulemaking will expand jurisdiction or adversely impact states.

Nevertheless, it may be worthwhile to explore whether consensus is possible for
language along the following lines:

Although the issue of CWA jurisdiction has historically been viewed from
the perspective of Section 404, the rulemaking would clarify jurisdiction
for all CWA programs. There is considerable uncertainty and a lack of
information about the rule’s possible impacts, including its potential
impacts on state-administered programs. Further work between EPA, the
Corps, and the states is needed to quantify these potential impacts and
address possible unintended consequences.

C. Tributaries and Dry Ephemeral Streams

Tom Stiles of Kansas has expressed concern that the draft rule’s position that all
tributaries are jurisdictional will expand jurisdiction to include dry ephemeral streams. Instead
of automatic designation, Kansas would prefer a process that allows for case-by-case evaluation
of dry ephemeral streams to determine jurisdiction.

Possible consensus language could include something similar to the following:

There are a variety of water courses in the arid West, including but not
limited to dry ephemeral streams that have unreliable and often largely
insignificant flows. Specifying that all tributaries are jurisdictional raises
the possibility that these types of waters will be jurisdictional even if their
contribution to downstream waters is de minimis. Rather than automatic
designation, the rule should employ a case-by-case process to determine
jurisdiction for these types of waters. Such a process would better account
for the significant differences between tributaries in the West, and ensure
5



that limited state resources are not allocated towards protecting
insignificant waters at the expense of much more important waters.

D. The Appropriate Use of the “Significant Nexus” Test

Bill Schuh questioned whether the rule’s reliance on the significant nexus test is
appropriate given that it was written by one justice as opposed to the four who joined Justice
Scalia’s plurality opinion. As noted below in Section IV of this memorandum, there are
significant differences of opinion regarding the use of Kennedy’s significant nexus test. As a
result, it is unlikely that the WSWC could come to universal consensus on a position that
challenges the use of the significant nexus test or supports the plurality decision over the
significant nexus test (or vice versa).

However, it may be worth comparing the SWANCC and Rapanos decisions with the draft
rule’s aggregated watershed approach and the draft connectivity report to determine if there
are any similarities, differences, or gaps. This information could then be used to assess whether
the Council could develop narrowly-tailored consensus language on possible waters or features
where use of the significant nexus test would be appropriate or inappropriate.

Of note, EPA Wetlands Division Director Dave Evans explained the draft guidance’s
emphasis of the significant nexus test at the Council’s Spring 2012 Water Quality Committee
meeting in Washington, D.C. The minutes of that meeting describe his explanation as follows:

Dave...explained [that] [t]he legal approach for interpreting a plurality
decision is to look at the interpretation supported by a majority of the
justices. In this case, the “continuous surface connection test” set forth in
the plurality decision authored by Justice Scalia enjoys the support of four
votes, while the “significant nexus” test from Justice Kennedy’s concurring
opinion represents one vote. At the same time, the four dissenting
justices indicated in Justice Steven’s dissent that they would find
jurisdiction under either test. Thus, eight justices would find jurisdiction
under the Scalia test and five would find jurisdiction under the Kennedy
test. Dave further noted that the guidance does place more emphasis on
Kennedy'’s significant nexus test because it is more complex.

E. Establishing an Endpoint for CWA Jurisdiction

The workgroup discussed concerns that the rule is unclear regarding the full extent of
CWA jurisdiction. The Council’s current position (#330.5) expresses concern that the previously
proposed guidance provided “no clear and concise limits to federal jurisdiction,” and states that
any rulemaking “should provide clear and concise limits to federal jurisdiction.” The Council
could consider including similar language in future comments on the draft rule.



F. Additional Actions to Consider

Other possible actions to consider that could inform the workgroup’s efforts include:

1. Reviewing existing case law to identify waters the courts have specifically
included or excluded from CWA jurisdiction. Such a list could inform efforts to
identify waters that should be excluded from CWA jurisdiction.

2. Reviewing the western states’ existing statutory authority to regulate waters of
the states to inform a discussion regarding the need for regulation. Such a
review could also provide the basis for language that distinguishes between the
need for regulation and a need for federal regulation (as noted on the call).

3. Gathering additional information about the rule’s potential effects on state
water right permitting, including surface water diversions and groundwater
withdrawals, to support the Council’s comments regarding deference to state
water law.

IV. AREAS OF DISAGREEMENT

According to the matrix, the following represent those areas where disagreement is
most pronounced among the western states:

A.

Shallow Subsurface Flows: Some states view the use of shallow subsurface flows to

establish jurisdiction as an encroachment of federal authority on the states’ control
over groundwater. Others support the use of shallow subsurface flows as a
necessary means of protecting water quality.

Significant Nexus Test v. Plurality: Some states support using the significant nexus
test, while others would prefer that the rule relied only on the plurality opinion’s
“continuous surface connection” test.

Expansion/Non-Expansion of Jurisdiction: Whether the rule expands or does not
expand CWA jurisdiction. There is a fundamental disagreement over the extent of
CWA jurisdiction both before and after the Court’s rulings.

Potential Impacts: Whether or not the rule will have a substantial impact on the
states and state resources.

Bifurcated v. National Approach: Some states have expressed support
for using a bifurcated approach to determining CWA jurisdiction in
which there is a narrow, national level of jurisdiction based on the
plurality opinion while EPA and the Corps work with each individual
state to determine how to implement the significant nexus test.
Other states have expressed concern about this approach and
support a national standard.







WSWC MEMBER STATE PERPSECTIVES REGARDING THE “LEAKED” DRAFT CWA RULE AND THE RULEMAKING GENERALLY

January 24, 2014

Benefits

Concerns

Possible Effects

Additional Comments

AK

-Lack of state involvement in
development of the draft rule.

-Connectivity study serving as basis of the
rulemaking given its “almost complete
lack” of AK-specific information in
connectivity report (e.g., no mention of
permafrost, boreal forest spruce bogs,
low-nutrient waters, spring break up,
etc.). AKis also concerned about the
rule’s submission to OMB before
comments on the study had been received
and a scientific review of the study had
been completed.

-Rulemakings for lower 48 typically “do
not fit AK” (“this one does not” as well)

-States have a right to have jurisdiction
over non-federal lands.

-The rule will greatly expand CWA
jurisdiction.

-AK legislature has directed the state to
consider assumption of the 404 program
from the Corps, which raises concerns
that the rule’s definition of the term
“adjacency” will expand jurisdiction to
specify which waters or wetlands cannot
be included in a state-assumed and state-
run program, further limiting the state’s
interest in taking on the program.

-AK has 65% of the nation’s wetlands, which
comprise about 43% of the state. Thus, the
rule will affect AK like “no other state.”

-No specific costs estimates at this time, but
AK is “gravely concerned” about the potential
impacts, which it expects to be “significant.”

-Significant additional cost for 404 permitting

-Potential additional costs for 402 permitting
due to expanded definition.

-“This matter is of utmost importance to [AK],
and we want to do everything we can to
affect the direction of the proposed
rulemaking.”

AZ

-The rule abandons the use of guidance,
which can provide “neither certainty nor
clarity.” The rule is necessary to “ensure
robust public debate...and though this will be
a monumental and controversial effort,
[rulemaking] is the only way to get there.”

-The lack of state consultation in
developing the rule before its submission
to OMB.

1”

It’s “much too early to tell” how the
rulemaking will impact AZ. “If EPA is true to
their word (that the scope of CWA
jurisdictional waters will not expand) perhaps
little.”

AZ commented on the rulemaking in general
and not the leaked draft specifically. It
intends to comment once the official version
becomes available. AZ will work closely with
the WSWC to formally comment once the
official rule is released.




CA -The rule will bring clarity to the uncertainty -Lack of state involvement of the -State authorities are broader than the CWA’s -CA is generally in support of the rulemaking.
regarding CWA jurisdiction. development of the draft rule. WOTUS. Continued uncertainty about the
extent of CWA jurisdiction could require the
-The rule will place limits on which state to institute its own state surface water
tributaries are jurisdictional. permitting program, which would be a
resource intensive effort.
-The rule defines how Kennedy’s significant
nexus test will be applied. -The draft rule will not increase 402 permits.
-The rule will streamline jurisdictional -The draft rule will not affect the expenditure
determinations by showing where the of state resources relative to Sections 303(d)
“bright lines” are. and 305(b).
-The rule recognizes that there may be a
hydrologic connection between surface
waters that are not physically connected.
co -The rule provides “much needed” -The draft rule will not result in increased -Colorado supports a “strong, consistent

clarification regarding EPA’s jurisdictional
reach. Jurisdictional determinations
following SWANCC and Rapanos have
contained much uncertainty.

-The rule does not represent an expansion of
EPA’s jurisdiction beyond its current reach,
and is a clarification of jurisdictional
determinations that have been made based
on existing guidance documents.

-The draft rule maintains current agricultural
exemptions.

-CO believes jurisdictional determinations
warrant consideration of the cumulative
impacts of potential activities on multiple
tributaries upstream of traditionally
navigable waters within a particular
watershed, which is “critical” for CO
headwaters. Therefore, CO supports the
draft rule’s inclusion of this concept in its
definition of “significant nexus,” which is
“consistent with EPA’s existing approach.”

-CO supports the draft rule’s inclusion of
waters with a shallow subsurface hydrologic

costs for CO or its regulated community.

-CO does not anticipate an increase in the
number of 402 or 404 permits, an increase in
segments on the 303(d) list, nor increased
TMDL development.

national” definition of WOTUS, and Colorado
supports a national approach to determining
jurisdiction rather than a bifurcated
approach.




connection to traditionally navigable waters
as jurisdictional waters.

-Gov. Otter has written EPA, stating: “In
the absence of any state consultation, the
submission of a draft rule regarding CWA
jurisdiction is of great concern as Idaho
has sovereignty over the water of our
state and exclusive authority over water
allocation and water rights
administration.”

-Congress expected EPA and the states to
implement the CWA as a federal-state
partnership. “The drafting of this rule
without state consultation violates
congressional intent.”

-The ID Dept. of Lands has commented
that the rule should exclude:

e Non-tidal drainages, including tiles
and irrigation ditches excavated on
dry land, as well as excavated ditches
used for drainage on logging and other
natural resource management (i.e.,
grazing) roads and diversion ditches to
control run-on and run-off at mining
sites if constructed outside of natural
drainages.

e Artificial lakes and ponds used for
stock watering or irrigation, as well as
dip ponds used for wildland
firefighting and dust abatement.

e Pits excavated in uplands for fill, sand,
or gravel that fill with water, as well as
any pits excavated for mining outside
of naturally occurring WOTUS.

-State consultation is crucial because of
“direct impacts” on the state and possible
impacts to federal jurisdiction in ID.

-Gov. Otter has asked EPA and the Corps to
provide ID with a “clear and defined process
and schedule for proceeding with rule
development.”

-Gov. has informed EPA and the Corps that
“Full state participation must be provided in
the rulemaking process, and [ID’s] primary
authority to allocate and administer water
rights within its borders must be recognized.”

-ID Dept. of Fish and Game has commented
that the connectivity report “appropriately
synthesizes the science.”

KS

-The draft rule expands the discussion on
waters that are exceptions to the rule,
notably ditches. KS believes this discussion
should broaden to address situations in
which irrigation ditches move water away
from WOTUS to deliver water to irrigated
land. KS has argued that these types of

-KS “strongly” opposes EPA’s proposed
expansion of authority to “consider all
[WOTUS] under their umbrella.”

-“A one size fits all rule will result in
unnecessary impacts and a significant
waste of resources that could have been
used to benefit Kansas waters.”

-The draft rule would override KS law by re-

designating some waters as “classified”

subject to numeric state water quality criteria

and subsequently assessing those waters
against Section 303(d) criteria.

-KS is concerned about how the proposed rule

would impact its planning and standards

-Ephemeral streams in western KS are
“insignificant,” at least on a solitary basis. KS
believes it is not enough for a stream to have
a bed, banks, and an ordinary high water
mark; it needs to have a history of
dependable flow, at least seasonally, to align
itself with the benefits and impacts set forth
in EPA’s connectivity report. Infrequent




ditches, as well as return flow ditches, are
not WOTUS. KS further believes the current
language in the proposed rule “opens the
door” to make this argument.

-The creation of a process for
determinations regarding “other waters,”
including the recognition that there are case-
by-case situations and conditions that
preclude automatic WOTUS designations (KS
would like EPA to create a similar process for
certain tributaries).

-KS is particularly concerned about the
rule’s position that all tributaries are
WOTUS, regardless of whether they are
perennial, intermittent, or ephemeral.
Including ephemeral tributaries as WOTUS
will be an expansion of jurisdiction in KS.

-The rule “blurs the lines” between
intermittent streams, non-perennial
streams, headwater streams, and
ephemeral streams. While the first three
are worthy of some level of CWA
protection, KS does not currently
recognize ephemeral streams as classified
waters under the WOTUS subject to
numeric criteria and federal oversight.
Instead, these are “waters of the state”
that receive protection pursuant to
narrative criteria under KS” WQS.

-The rule could subject a dry channel to all
programs authorized under the CWA,
including WQS, monitoring, TMDLs, 319,
402, and 404.

-The rule does not “provide us with any
help” in applying KS’ 402 program to dry
ephemeral tributaries; state authorities
already provide that protection in
designating any stream receiving a point
source discharge as classified, regardless
of flow regime status.

-Requiring compensatory mitigation under
404 for ephemeral streams will have
“debatable” benefits in KS.

programs under Sections 303(c) and 303(d).

In particular, making dry ephemeral tributaries
jurisdictional would make them classified in
KS, which would impose numeric criteria on
whatever uses can be made on those streams
and potentially lead to the development of
TMDLs. The relative increase in effective
stream segments that would be treated as
classified would increase “3-to- 4 fold” in KS.

-The rule could result in the potential transfer
of state resources, particularly KS” TMDL
program, to address marginal waters in
western KS, which would be detrimental to
the management and protection of “real, vital
water resources in the wetter, central, and
eastern” portion of KS. KS “should be
determining the vulnerable waters and
reaches in need of TMDLs and be allowed to
utilize our resources, monitoring, and
implementation activities in watersheds
where benefits will be derived.”

-Although KS law allows the state to apply 402
protections to dry ephemeral streams, the
rule invites more federal oversight into
matters that “are chiefly inconsequential
because of unreliable flow.”

runoff, regardless of magnitude, should not
bestow full protection under the CWA, except
at the state’s discretion.

-A process to evaluate site-specific
information on activities in ephemeral
streams for jurisdictional determinations and
application of appropriate CWA programs
would be a “far superior strategy” than
automatic designation of WOTUS status on
those streams.

-While the science of the connectivity report
appears to be “sound,” KS is concerned about
how that science will be extrapolated “into
realms not specifically studied,” particularly
with respect to the ecological value of
ephemeral streams (e.g. what are the
intrinsic environmental uses that are
supported on site in dry stream channels that
only flow in response to rain?).

-KS is also concerned that the connectivity
report will be considered as a scientific basis
that presumes that all non-navigable waters:
(1) contribute equally and consistently; and
(2) garner WOTUS status to all tributaries,
“subjecting them to all aspects of the CWA,
starting with the presumption that those
streams are ‘fishable and swimmable.”” As
the KS Dept. of Agriculture has noted, “Based
on the report, there seems to be no
measurement system that demonstrates an
impact on navigable waters from non-
navigable waters upstream. [Given] the lack
of a measurement system for determining
impacts and the fact that non-navigable
waters are the jurisdiction of the state, it is
clear that the report...should not be used as a
basis for expanding EPA jurisdiction of non-
navigable waters under the [CWA).”

-In sum, a “one size fits all approach” is not
applicable” in KS. For example, southeast
Kansas experiences 42 to 45 inches of rainfall
and 20 inches of evaporation. In contrast, the
northwestern region of the state receives 18




to 20 inches of annual rainfall and 60 inches
of annual evapotranspiration. “In many
instances, if or when flow exists in a stream
segment, flow doesn’t reach a receiving
water body before it absorbs into the
streambed.”

NV

-Lack of state involvement in development
of the draft rule is NV’s primary concern:
“There cannot be a collaborative process
if EPA does not engage with states prior to
submittal of proposed rules to OMB.

Once a rule has been submitted for
review, it constrains significant input from
states, allowing only minor revisions
without the ability to shape the rule in a
meaningful way.”

-The connectivity report, upon which the
draft rule is based, “is blind with regard to
what is really needed, which is
clarification of the significance of the
connection of waters. The report merely
describes numerous examples of
connectivity, no matter how vague or
hypothetical. This approach merely
muddies the water by demonstrating the
complexity and difficulty in determination
of significance, and allows EPA to jump to
the flawed conclusion that nearly all
waters are jurisdictional.”

The determinations in the definition of
WOTUS are “far too broad, and
consequently “far exceed” the intent of
the CWA.

-One “particular concern” to NV is the
concept of subsurface hydrologic
connectivity. “Groundwater has never
been subject to CWA jurisdiction, and to
change that fundamental tenet would
conflict with state authority.”

-“Further work will be required to understand
the impacts and implications of the proposed
rule. There are quite a few technical
definitions that are subject to interpretation
and would need clarification before we can
evaluate how they will be used and what the
resulting consequences would be.”

ND

-ND supports “EPA’s scientific efforts to
reduce ambiguities and uncertainties when
defining the scope of [CWA] jurisdiction.”

-“Merely establishing” that a connection
between waters exists is an “insufficient
basis” for establishing jurisdiction.

-ND is concerned that EPA’s connectivity
report, which will serve as the basis of the
rulemaking, “may be inappropriately used” to

-EPA’s connectivity report will have a
“profound effect on future EPA and [Corps]
guidelines and regulations regarding the




-With respect to Kennedy’s significant
nexus test, ND notes that Kennedy
“recognized many waters are connected,
but that a connection must be significant
in order to determine there is some
federal jurisdiction. Recognizing and
addressing the statutory and
constitutional limits of federal jurisdiction
directly is the first step needed to clarify
the [CWA’s] jurisdiction.”

-The “key issue” that Kennedy raised in
Rapanos “related not to identifying any
nexus or connection, but defining what is
a significant nexus. Justice Kennedy
himself opined that this requires a case-
by-case approach.”

-“The establishment of global hydrologic
connectivity...cannot be used as a pretext
for the EPA and the Corps...to attempt to
overturn legal precedent or adversely
subordinate long-established and
legitimate State authorities and
constitutional principles.”

-“Non-elected federal agencies through an
over-extension of their rule-making
process cannot overturn judicial decisions
or subordinate legitimate elected officials’
legislative authority. EPA cannot extend
federal jurisdiction by rule, where it has
been limited by the U.S. Congress and the
U.S. Supreme Court.”

-Prairie potholes should also be excluded.

suggest that the scientific basis for drawing
connections between waters “is sufficient to
clarify [CWA] jurisdiction and usurp States’
authorities.”

scope of CWA jurisdiction.”

-While ND “generally” agrees with the
conclusions of the connectivity report, “it
should be recognized that the degree to
which streams or wetlands influence or affect
downstream waters depend on their spatial
juxtaposition on the landscape or the
temporal context when assessing their
connection or function.... It is recommended
that the report attempt to quantify
‘significance’ in the context of connectivity.”

-“To what purpose will the [connectivity]
report be applied within the rule-making
process? The Supreme Court has rejected the
‘connection’ drawn by EPA in the Rapanos
and SWANCC cases. Any attempt by EPA to
use the report to try and justify a different
result will be fruitless.”

-The draft connectivity report “...does not
lend itself to delineation of boundaries of
legitimate vs. state authority, but rather
seems to suggest an unlimited scope to
federal intrusion on state authority by the
simple existence of biological and
hydrological connection. Concern over such
an intrusion on State authority was clearly
expressed by the Supreme Court in Rapanos
v. United States....”

-“[W]hile the [report’s] discussion of the
existence of connectivity is generally valid,
the criteria discussed by the Court [in
Rapanos] was far more specific, requiring that
the water bodies ‘significantly affect the
chemical, physical, and biological integrity of
other covered waters understood as
navigable in the traditional sense,” in a
manner that is neither ‘speculative or
insubstantial.””

OK

-Lack of state involvement in development
of the draft rule — the rule and
connectivity report are “completely
devoid” of state expertise.

-The rule may not cost OK much more to
implement due to the state’s current “waters
of the state” definition, which captures all
surface water in the state. However, the

-OK believes that a more simplistic approach
to addressing “adjacent” waters would be a

general policy statement that: (1) recognizes
that all waters are hydrologically connected;




-The proposed rule “greatly expands”
CWA jurisdiction.

-The rule is not clearer or more precise in
clarifying which waters are jurisdictional;
it appears to move a “fuzzy” line from one
place to another, which “doesn’t make the
line less ‘fuzzy.”

-The definition of “adjacent” waters does
not exclude groundwater, as well as a
number of marginal waters.

-The rule’s language, particularly its use of
“subsurface hydrologic flows” and its
definition for “tributary,” raises questions
as to whether it extends jurisdiction to
groundwater.

-Rapanos and SWANCC, as well as the
CWA, do not support the rule’s assertion
that jurisdiction extends to all tributaries.
“Alluvial groundwater could be included
[because it] can affect the chemical,
physical, and biological integrity [of other
water bodies].”

-Basing the leaked rule on the connectivity
report’s findings regarding the
connections between waters misses the
point of the rule, which is “one of policy,
intent, and implication.”

rule’s expanded jurisdiction raises a number of
federalism concerns and would remove OK'’s
flexibility as a state to determine the costs of
compliance on non-navigable waters.

and (2) all activities that impact a WOTUS
must be carried out so that all waters
specifically defined as a WOTUS meet WQS.

-For example, hypothetically, the runoff from
a parking lot is not a WOTUS, nor is the ditch
next to the parking lot, nor is the ephemeral
stream below that. However, the next
downstream tributary with flows or standing
water for “300 or more days a year” is a
WOTUS and the state should take steps
upstream to protect the downstream
WOTUS.

OR ODEQ “views this rule to add needed None identified at this time. ODEQ “...does not view the rules as proposed
clarification and is not expected to add costs to have any significant effects on the
to the programs DEQ implements, programs it administers, and may in some
particularly programs under [CWA] sections cases, provide helpful clarification.”
303 and 402. Oregon’s application of those
programs is guided by the state’s definition
of waters of the state, which includes more
waters than the federal definition.”
TX -Lack of state involvement in -The draft rule would cause a “potentially -TX urges a rule based upon Scalia’s plurality

development of the draft rule.

-The rule represents an expansion of the

large increase” in the number of areas for
which TX would need to develop WQS. “This
is a particular problem because the draft rule

opinion.

-The subsection of the draft rule that




definition of WOTUS that is “over and
above” TX’s understanding of current law,
and appears to be nearly as broad as the
“migratory bird rule” struck down in
SWANCC.

-Summing the effects of all isolated
wetlands in a basin will create a situation
in which waters with a “tenuous nexus to
navigable-in-fact” waters will be
jurisdictional.

-The leaked economic analysis that
accompanies the draft rule “seems to
suggest that...playa lakes would, or would
nearly always, be considered to be
[WOTUS].” Many of TX’s playa lakes are
“not likely to meet the Kennedy significant
nexus test.”

-Groundwater is not subject to CWA
jurisdiction and the rule’s use of
subsurface flows to establish jurisdiction is
inappropriate.

continues to have a case-by-case analysis for
marginal waters.”

-States would not have the option to wait until
an entity seeks either a 404 or a 402 permit
before making a determination as to whether
an area is jurisdictional. This could be a “huge
drain on staff resources” in terms of additional
time consulting with the Corps and EPA.

-With respect to 303(d) and 305(b), the state
would also need to implement TMDLs and
carry out ongoing monitoring after standards
are developed. State resources are already
“strapped” in terms of developing TMDLs for
“the really significant water bodies.”

-The draft rule would increase the number of
404 permits, along with 401 certifications for
water infrastructure projects needed to
address population growth and drought in TX.
“This could cause significant delays in project
construction for, at best, marginal waters.”

enumerates waters that are excluded from
the definition of WOTUS could provide the
framework for the WSWC to suggest
additional waters for exclusion, such as playa
lakes and similarly situated waters in the
West.

uTt

-The rule will bring clarity to the uncertainty
regarding CWA jurisdiction.

-The rule will place limits on which
tributaries are jurisdictional.

-The rule defines how Kennedy's significant
nexus test will be applied.

-The rule clarifies that some jurisdictional
authorities will not be subject to federal
permitting authorities.

-The rule will streamline jurisdictional
determinations by establishing where the
“bright lines” are.

-The rule recognizes that there may be a
hydrologic connection between surface
waters that are not physically connected
thus affording protection to downstream
waters that are connected.

-Lack of state involvement in development
of the draft rule.

-Additional federal involvement, either by
the US Army Corps of Engineers or EPA in
jurisdictional issue, could be unsettling if it
becomes intrusive .

-UT’s state authorities are broader than the
CWA’s WOTUS. Continued uncertainty about
the extent of CWA jurisdiction and delays in
the implementation of a federal rule could
require Utah to institute its own state surface
water permitting program, which would be a
hugely resource intensive effort .

-The draft rule will not increase 402 permits in
uT.

-The draft rule will not affect the expenditure
or dedication of UT’s resources relative to
303(d) and 305(b) activities.

-An expansion in CWA jurisdiction could result
in an increase of 401 Certifications issued by
the state.

-“The greatest strides that have been made
over the last 40+ years to protect our
country’s waters have largely been as a
consequence of the federally-enacted [CWA].
In order to make the next strides that will be
needed to protect our increasingly stressed
water resources, the consistencies afforded
by a continued and even enhanced national
approach will be necessary.”




-“Sole reliance on state authorities to
protect our waters will not always be
successful due to the surface and hydrologic
connection between states’ waters and the
inconsistencies in the laws, priorities and
standards of individual states.”

WA | -Rule provides “good clarification” on what is -WA does not believe the rule will add costs to | -WA supports the use of Kennedy’s
jurisdictional — jurisdictional determinations programs, and that the rule may reduce “significant nexus” definition to identify
have been “less predictable and more time regulatory uncertainty and shorten the which waters contribute services to navigable
consuming” for the Corps and applicants, amount of time it currently takes for the Corps | waters.
thereby affecting WA’s Section 401 program. to make jurisdictional determinations.
The draft rule “makes good progress at more -WA has many important wetlands that while
clearly identifying which waters are not immediately adjacent, are still
jurisdictional.” hydrologically connected to traditionally
navigable waters and contribute important
-Rule adds new definitions that further functions to those river systems, including
clarify jurisdiction, including the definitions base flow support. WA believes these waters
of “neighboring,” “tributary,” and should be protected.
“significant nexus.”
-Many of WA'’s floodplains have wetlands that
-Rule is consistent with WA's understanding perform important services such as pollutant
of how upstream waters affect downstream removal, flood water storage, and habitat for
waters. salmon species. All of these functions
support the health of the navigable waters,
-Rule does not expand jurisdiction, but more and are the underpinnings of WA's regional
clearly identifies which waters are economy and quality of life. Effects of these
jurisdictional. waters should be considered in combination
with other impacts to similarly located
-Rule is consistent with on-the-ground wetlands.
implementation of the CWA.
-Tributaries contribute nutrients as well as
-WA supports inclusion of waters with a pollutants to navigable waters. The definition
shallow subsurface hydrologic connection to of “tributaries” in the rule also includes
navigable waters. wetlands, which are critical to maintain the
hydrologic cycle in WA streams and rivers
-WA supports the inclusion and definition of upon which endangered salmon depend.
tributaries as WOTUS and believes that
tributaries should be regulated to ensure
protection of navigable waters.
WYy -Lack of state involvement in -The issue of jurisdiction has historically been -With respect to the connectivity report, WY

development of the draft rule.

-The process of developing the SAB
connectivity report separate from the

viewed from the perspective of Section 404
permitting (primarily a federal program), but
jurisdiction applies to more than dredge and
fill activities. “A large expansion of CWA

has noted: “It's important to remember that
the United States Supreme Court ruled
against EPA’s past exercise of jurisdiction in
both the SWANCC and Rapanos decisions,




rule’s intended purpose as the basis of the
draft rule.

-Given the draft rule’s submission to OMB
before the finalization of the connectivity
report, it is “likely that the SAB will have
little, if any influence on the final rule.”

-“Because the real issue is the extent of
regulatory jurisdiction, the proposed rule
should...have been presented [to the SAB]
so that the [connectivity] report could be
evaluated within the context of how it did,
or did not support the proposed rule.”

-The draft rule does not require a
reasonably demonstrative connection
between affected wetlands and stream
channels and downstream navigable
waters.

-The connectivity report’s “generalized
conclusion” that all streams, regardless of
size or flow, have important effects on
larger downstream waters “should not be
used as the basis for extending CWA
jurisdiction. [D]oing so will resultin a
substantial expansion of federal
regulatory involvement from what it is
today.”

authority will have many unnecessary

consequences related to the adoption of
[WQS] and NPDES permitting, which are
primarily state administered programs.”

-“Extending CWA jurisdiction to remote
ephemeral channels in the desert and plains
systems will result in unnecessary federal
regulation over water management and
protection activities that are best left to state
and local decision making.”

basically because EPA was unable to
reasonably demonstrate any significant
connection between the affected wetlands
and stream channels to a downstream
navigable water. We are concerned that EPA
intends to apply a similar approach... in place
of any actual site analysis by declaring that
every channel or erosional feature on the
landscape has ‘important’ effects on
downstream navigable waters.”
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For the reasons set out in the preamble, title 33, chapter I of the Code of Federal
Regulations is proposed to be amended as follows:
PART 328 — DEFINITION OF WATERS OF THE UNITED STATES
1. The authority citation for part 328 continues to read as follows:
AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq.
24 Section 328.3 is amended by removing the introductory text and revising subsections
(a), (b} and (c) to read as follows:
§328.3 Definitions
(a) For purposes of all sections of the Clean Water Act, 33 U.S.C. 1251 et. seq. and its
implementing regulations, subject to the exclusions in paragraph (b) of this section, the term
“waters of the United States” means:
(D All waters which are currently used, were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the
tide;
(2) All interstate waters, including interstate wetlands;
(3 The territorial seas;
(4 All impoundments of waters identified in paragraphs (a)(1) through (3) and (5) of this
section;
) All tributaries of waters identified in paragraphs (a)(1) through (4) of this section;
(6) All waters, including wetlands, adjacent to a water identified in paragraphs (a)(1) through
(5) of this section; and
(7)  Ona case-specific basis, other waters, including wetlands, provided that those waters

alone, or in combination with other similarly situated waters, including wetlands, located in the
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same region, have a significant nexus to a water identified in paragraphs (a)(1) through (3) of
this section.

(b) The following are not “waters of the United States” notwithstanding whether they meet the
terms of paragraphs (a)(1) through (7) of this section —

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act.

(2) Prior converted cropland. Notwithstanding the determination of an area’s status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act
the final authority regarding Clean Water Act jurisdiction remains with EPA.

(3) Ditches that are excavated wholly in uplands, drain only uplands, and have less than
perennial flow.

(4) Ditches that do not contribute flow, either directly or through another water, to a
water identified in paragraphs (a)(1) through (4) of this section.

(5) The tollowing features:

(i) Artificially irrigated areas that would revert to upland should application of
irrigation water to that area cease;

(ii) artificial lakes or ponds created by excavating and/or diking dry land and used
exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing;

(iii) artificial reflecting pools or swimming pools created by excavating and/or
diking dry land;

(iv) small ornamental waters created by excavating and/or diking dry land for
primarily aesthetic reasons;

(v) water-filled depressions created incidental to construction activity;
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(vi) groundwater, including groundwater drained through subsurface drainage
systems; and

(vii) gullies and rills and non-wetland swales.
(c) Definitions —
(1) Adjacent: The term adjacent means bordering, contiguous or neighboring. Waters,
including wetlands, separated from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes and the like are “adjacent waters.”
(2) Neighboring: The term neighboring, for purposes of the term “adjacent” in this section,
includes waters located within the riparian area or floodplain of a water identified in paragraphs
(2)(1) through (5) of this section, or waters with a shallow subsurface hydrologic connection or
confined surface hydrologic connection to such a jurisdictional water.
(3) Riparian area: The term riparian area means an area bordering a water where surface or
subsurface hydrology directly influence the ecological processes and plant and animal
community structure in that area. Riparian areas are transitional areas between aquatic and
terrestrial ecosystems that influence the exchange of energy and materials between those
ecosystems.
(4) Floodplain: The term floodplain means an area bordering inland or coastal waters that was
formed by sediment deposition from such water under present climatic conditions and is
inundated during periods of moderate to high water flows.
(5) Tributary: The term ¢ributary means a water physically characterized by the presence ofa
bed and banks and ordinary high water mark, as defined at 33 CFR § 328.3(e), which contributes
flow, either directly or through another water, to a water identified in paragraphs (a)(1) through

(4) of this section. In addition, wetlands, lakes, and ponds are tributaries (even if they lack a bed
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and barnks or ordinary high water mark) if they contribute flow, either directly or through another
water to a water identified in paragraphs (a)(1) through (3) of this section. A water that
otherwise qualifies as a tributary under this definition does not lose its status as a tributary if, for
any length, there are one or more man-made breaks (such as bridges, culverts, pipes, or dams), or
one or more natural breaks (such as wetlands at the head of or along the run of a stream, debris
piles, boulder fields, or a stream that flows underground) so long as a bed and banks and an
ordinary high water mark can be identified upstream of the break. A tributary, including
wetlands, can be a natural, man-altered, or man-made water and includes waters such as rivers,
streams, lakes, ponds, impoundments, canals, and ditches not excluded in paragraphs (b)(3) or
(4) of this section.

(6) Wetlands: The term wetlands means those areas that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs and similar areas.

(7) Significant nexus: The term significant nexus means that a water, including wetlands, either
alone or in combination with other similarly situated waters in the region (i.e., the watershed that
drains to the nearest water identified in paragraphs (a)(1) through (3) of this section),
significantly affects the chemical, physical, or biological integrity of a water identified in
paragraphs (a)(1) through (3) of this section. For an effect to be significant, it must be more than
speculative or insubstantial. Other waters, including wetlands, are similarly situated when they
perform similar functions and are located sufficiently close together or sufficiently close to a

“water of the United States” so that they can be evaluated as a single landscape unit with regard
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to their effect on the chemical, physical, or biological integrity of a water identified in

paragraphs (a)(1) through (3) of this section.

* * * * *



U.S. Environmental Protection Agency and U.S. Department of the Army
Interpretive Rule Regarding the Applicability of
Clean Water Act Section 404(f)(1)(A)

SUBJECT: Interpretive Rule Regarding Applicability of the Exemption from Permitting under
section 404(f)(1)(A) of the Clean Water Act to Certain Agricultural Conservation Practices.

PURPOSE: The purpose of this interpretive rule is to clarify the applicability of the exemption
from permitting provided under section 404(f)(1)(A) of the Clean Water Act (CWA) to
discharges of dredged or fill material associated with certain agricultural conservation practices
based on the Natural Resources Conservation Service (NRCS) conservation practice standards
that are designed and implemented to protect and enhance water quality.'

BACKGROUND:

Section 404(f)(1)(A) of the CWA exempts from permit requirements certain discharges
associated with normal farming, silviculture, and ranching activities in waters of the United
States, including wetlands. It is important to emphasize that this interpretive rule identifies
additional activities considered exempt from permitting under section 404(f)(1)(A), but does not
affect, in any manner, the scope of agriculture, silviculture, and ranching activities currently
exempt from permitting under section 404(f)(1)(A) including, for example, plowing, seeding,
cultivation, minor drainage, etc.

Section 404(f)(1)(A) does not provide an automatic exemption for all discharges related to
farming, silvicultural or ranching practices. Rather, Section 404(f)(1) exempts only those
discharges associated with activities specifically identified in subparagraphs (A) through (F), and
“other activities of essentially the same character as named” (44 FR 34264). Section
404(f)(1)(A) lists discharges of dredged or fill material from “normal farming, silviculture and
ranching activities, such as plowing, seeding, cultivating, minor drainage, harvesting for the
production of food, fiber, and forest products, or upland soil and water conservation practices.”
This interpretive rule further clarifies the scope of this statutory exemption.

I As this interpretation addresses primarily agricultural-related activities, characterizations of such practices have
been developed in consultation with the U.S. Department of Agriculture (USDA).
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Section 404(f)(1)(A) is limited to discharges associated with activities listed in the statute and
defined by the agencies’ regulations and that are part of an “established (i.e., ongoing) farming,
silviculture, or ranching operation” (40 CFR 232.3(c)(1)(i1)(A); 33 CFR 323.4(a)(1)(ii)). This
“established” requirement reconciles the dual intent reflected in the legislative history that
although section 404 should not unnecessarily restrict farming, silviculture, or ranching from
continuing at a particular site, discharge activities which could destroy wetlands or other waters
should be subject to regulation.?

The U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers’
(Corps) regulations (40 CFR 230 and 33 CFR 320) and preamble to these regulations provide
additional detail on “normal” activities listed in section 404(f)(1)(A). The words “such as” have
been consistently interpreted as meaning the section applies “to the activities named in the statute
and other activities of essentially the same character as named,” and “preclude[s] the extension
of the exemption ... to activities that are unlike those named.” (44 FR 34264).

INTERPRETATION FOR CERTAIN CONSERVATION PRACTICES:

USDA and NRCS’s natural resources conservation programs help people reduce soil erosion,
enhance water supplies, improve water quality, increase wildlife habitat, and reduce damages
caused by floods and other natural disasters. These longstanding USDA programs are effective
in promoting the water quality and broader environmental goals identified in both the Food
Security Act and Clean Water Act. The agencies believe working together to improve the
consistency and integration of programs like these is fully consistent with the law, promotes the
mutual objectives of our regulations and statutes, and increases clarity and predictability for the
agriculture community. The result is good for the nation’s waters and for farmers and foresters
who want to protect the resources on their lands.

In light of the longstanding adoption of these agricultural conservation practices and their goal of
protecting and enhancing water quality, the section 404(f)(1)(A) exemption is interpreted to
cover certain agricultural conservation practices as “normal farming” activities. Normal farming
necessarily includes conservation and protection of soil, water and related resources in order to
sustain agricultural productivity, along with other benefits to environmental quality and
continued economic development. “Upland soil and water conservation practices” are explicitly
identified in the statute as “normal” farming activities, and conservation activities within the
waters of the U.S. that include discharges in waters of the U.S. and that are designed to protect
and enhance the waters of the U.S. have been determined to be of essentially the same character.
As the statute does not limit the exemption to only those activities explicitly listed, it is
reasonable to conclude that agricultural conservation practices that are associated with waters
and where water quality benefits accrue are similar enough to also be exempt from the section
404 permitting requirements. This interpretation preserves congressional intent by ensuring that
beneficial agricultural conservation practices will not be unnecessarily restricted so long as those
activities are designed and implemented to protect and enhance water quality and do not destroy
waters.

2 This interpretive rule does not affect section 404(f)(2) of the CWA.
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Specific NRCS agricultural conservation practices, identified by the EPA, the Army, and USDA,
that could include the discharge of dredged or fill material in a waters of the U.S. for the
purposes of benefitting those waters are appropriately considered “normal farming” activities
and exempt from permitting under Section 404(f)(1)(A). To qualify for this exemption, the
activities must be part of an “established (i.e., ongoing) farming, silviculture, or ranching
operation,” consistent with the statute and regulations. The activities must also be implemented
in conformance with NRCS technical standards. So long as these activities are implemented in
conformance with NRCS technical standards, there is no need for a determination of whether the
discharges associated with these activities are in “waters of the United States™ nor is site-specific
pre-approval from either the Corps or the EPA necessary before implementing these specified
agricultural conservation practices. The EPA, the Army, and USDA will enter into a
Memorandum of Agreement to develop and implement a process for identifying, reviewing and
updating NRCS agricultural conservation practices and activities that may include discharges in
waters of the United States that would qualify under the exemption established by section

404(H(1)(A).
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March 25, 2014

Honorable Gina McCarthy Honorable Jo-Ellen Darcy

Administrator Assistant Secretary of the Army (Civil
U.S. Environmental Protection Agency Works)

1200 Pennsylvania Avenue, NW (1101A) 108 Army Pentagon

Washington, DC 20460 Washington, DC 20310

Dear Administrator McCarthy and Assistant Secretary Darcy:

We are writing with respect to the pending rulemaking regarding the jurisdiction
of the Clean Water Act. As Governors of Western states, we are concerned that this
rulemaking was developed without sufficient consultation with the states and that
the rulemaking could impinge upon state authority in water management.

As co-regulators of water resources, states should be fully consulted and engaged
in any process that may affect the management of their waters. While the
Environmental Protection Agency (EPA) and U.S. Army Corps of Engineers
(Corps) have provided briefings to inform states that rulemaking is underway, the
conversations to date have not been sufficiently detailed to constitute substantive
consultation. Western Governors strongly urge both EPA and the Corps to engage
states as authentic partners in the management of Western waters.

States have federally-recognized authority to manage and allocate water within
their boundaries. Section 101(g) of the Clean Water Act (CWA) expressly states
that, “the authority of each state to allocate quantities of water within its
jurisdiction shall not be superseded, abrogated, or otherwise impaired by this Act.”
The Western States Water Council, in its March 10, 2014, correspondence to you
both, delineates the areas of concern states have with this rulemaking process.
Western Governors urge you to engage with us, individually and through the
Western Governors’ Association, to resolve these important concerns in advance of
any further action on this issue.

We appreciate your consideration and hope to remain productive partners in the
management of waters in West.

Sincerely,

// / ~
Ve ‘/\\_! D, /
> A//\ a7

Jo 1ckenlooper 5 /Btian Sandoval

Gofernor, State of Colorado Governor, State of Nevada
Chairman, WGA Vice Chairman, WGA

Attachment



WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 1 Murray, Utah 84107 1 (801) 685-2555 I FAX (801) 685-2559

Web Page: www.westernstateswater.org

March 10, 2014

Gina McCarthy Jo Ellen Darcy

Administrator Assistant Secretary of the Army (Civil Works)
U.S. Environmental Protection Agency 108 Army Pentagon

Ariel Rios Building Washington, DC 20310-0108

1200 Pennsylvania Avenue, NW (1101A)
Washington, DC 20460

RE: EPA and Army Corps Draft Clean Water Act Rulemaking

Dear Administrator McCarthy and Assistant Secretary Darcy:

On behalf of the Western States Water Council, representing eighteen western governors on water
policy issues, I am writing to provide additional comments to inform your agencies’ efforts to develop a
rule on Clean Water Act (CWA) jurisdiction. These comments are intended to build upon our previous
correspondence and meetings with representatives from your agencies on this issue.

We have also received a letter dated February 10 from EPA Acting Assistant Administrator for
Water Nancy Stoner, which responds to our November 2013 letters. As discussed in our comments
below, the western states continue to have concerns about EPA’s and the U.S. Army Corps of Engineers’
coordination efforts, and request extensive interaction with the individual states and the state agencies that
deliver and implement the CWA.

A. Connectivity Report

EPA has indicated that its draft connectivity report will serve to inform the final rule on CWA
jurisdiction. However, the draft rule’s submission to the Office of Management and Budget (OMB) before
the finalization of the connectivity report raises concerns that the final report will have little or no
influence on the final rule. Therefore, the connectivity report should be finalized before EPA and the
Corps publish the draft jurisdictional rule in the Federal Register for public comment.

Additionally, many western states have submitted individual comments for the Environmental
Protection Agency’s (EPA) Science Advisory Board (SAB) to consider in its review of the draft
connectivity report. EPA should carefully evaluate the SAB’s consideration of these comments and any
subsequent recommendations from the final report. Waiting until the report is finalized will give EPA
more information to consider, and may possibly lead to revisions that improve the rule before its
publication for public comment.

B. Deference to State Water Law

The text of the rule itself should give full force and effect to, and should not diminish or in any
way detract from, the intent and purpose of CWA Sections 101(b) and 101(g) regarding the states’
primary and exclusive authority over water allocation and water rights administration, as well as state-
federal co-regulation of water quality.



C. Groundwater

The Council understands that the draft rule would establish jurisdiction for waters that have a
“shallow subsurface hydrologic connection” with jurisdictional waters. Congress did not intend for the
regulatory reach of the CWA to apply to the management and protection of groundwater.

The Council understands that the preamble for the draft rule may include disclaimers that the rule
is not intended to cause the shallow subsurface connections themselves to become jurisdictional, and that
such connections would not be considered Waters of the United States (WOUS) in and of themselves.
The Council supports the intent of such language. However, to fully clarify that groundwater is not
subject to CWA jurisdiction, the text of the rule itself should expressly exclude groundwater and any
subsurface flows used to establish shallow subsurface hydrologic connections between surface waters.

D. Exclusions

The Council understands that the draft rule may specifically exclude certain waters from its
definition of WOUS. The Council supports the intent of such a provision and requests that your agencies
also include other waters and features that are generally considered to be outside the scope of the CWA.
In addition to groundwater, the following should also be excluded:

1. Farm ponds, stock ponds, irrigation ditches, and the maintenance of drainage ditches, as
currently excluded under the CWA’s agricultural exemption;

2. Man-made dugouts and ponds used for stock watering or irrigation in upland areas that
are not connected to surface waters;

3. Dip ponds that are excavated on a temporary, emergency basis to combat wildfires and
address dust abatement;

4. Man-made pits and quarries that have been excavated in uplands and that fill with
groundwater but are not connected to surface waters; and

5. Prairie potholes and playa lakes.

The preamble for the rule should also recognize that the states have authority pursuant to their
“waters of the state” jurisdiction to protect excluded waters, and that excluding such waters from federal
CWA jurisdiction does not mean that they will be exempt from regulation. The preamble should further
recognize that the states are best suited to understand the unique aspects of their geography, hydrology,
and legal frameworks, and are therefore in the best position to provide the most feasible and effective
protections for excluded waters.

E. Significant Nexus

The Council understands that the draft rule may recognize that Justice Kennedy’s significant
nexus test requires a connection between waters that is “more than speculative or insubstantial” to
establish jurisdiction. The Council supports the intent of such recognition. However, the rule should also
quantify “significance” to ensure that it does not extend jurisdiction to waters that have a de minimis
connection to jurisdictional waters.

F. State Consultation

As noted in the Council’s prior correspondence and meetings with your agencies, the western
states remain concerned about the process EPA and the Corps are using to develop this rule.



In 2011, the Council asked EPA and the Corps to pursue formal rulemaking instead of finalizing
the now withdrawn guidance. At that time, the Council believed rulemaking, unlike guidance, would
afford greater opportunities for early and ongoing consultation with the states. The Council also believed
rulemaking would better ensure the treatment of states as co-regulators in the development of a draft rule.

However, the submission of a draft rule on CWA jurisdiction to OMB for interagency review
without any substantive state consultation in the development of the rule raises significant concerns that
your agencies will use a process that is no better than the one they used to develop the draft guidance. In
particular, we remain concerned that individual states will not have the opportunity to provide substantive
feedback until after EPA and the Corps have developed a draft rule and published it for public comment
in the Federal Register.

While we recognize that EPA and the Corps have participated in various meetings and calls with
the Council and other state organizations to discuss their goals and time lines for the rulemaking, such
communication cannot take the place of substantive, collaborative engagement with the states and their
respective water quality agencies on an individual basis. In particular, the substantial differences in
hydrology, geography, and legal frameworks in the West will require significant consultation with each
state to determine how the draft rule will be implemented in order to avoid misinterpretations and
unintended consequences. The potential for unintended consequences further underscores the need for
EPA and the Corps to avail themselves of the states’ on-the-ground knowledge of their unique
circumstances by giving as much weight and deference as possible to the states’ collective and individual
comments, concerns, priorities, and needs.

In sum, EPA and the Corps should not wait until the public comment period to involve the states
on a collective and individual basis in the development of the draft rule. States are co-regulators and are
therefore separate and apart from the public. As such, waiting until the public comment period to consult
with the states, both individually and collectively, in the development of the draft rule ignores their role as
co-regulators and will not allow for meaningful state input or consideration of state concerns.

G. Conclusion

We appreciate your consideration of our concerns and look forward to continuing our work with
EPA and the Corps to protect water quality in the West.

Sincerely,

Ldye )

Phillip C. Ward
Chairman, Western States Water Council



WESTERN STATES WATER COUNCIL
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Web Page: www.westgov.orglwswc

December 23, 2013
Sent Via Fax: (202) 395-3888

The Honorable Sylvia Mathews Burwell, Director
Office of Management and Budget

725 17" Street N.W.

Washington, D.C. 20503

RE: Draft Clean Water Act Rule

Dear Director Burwell:

On behalf of the Western States Water Council, representing 18 western states on water
policy issues, I am writing to ask that the Office of Management and Budget (OMB) ensure that
the Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps)
comply with the state consultation criteria set forth in Executive Order (E.O.) 13132 as they
formulate and implement their Clean Water Act (CWA) jurisdiction rule. These comments are
based on our enclosed position dated July 29, 2011, as well as our letters to EPA and the Corps
dated April 10, 2013, November 5, 2013, and November 20, 2013.

A. State Consultation and E.O. 13132

The submission of a draft rule on CWA jurisdiction to OMB without any state
consultation raises significant concerns about how and when EPA and the Corps will consult
with the states regarding the formulation of this rule. Congress intended that the states and EPA
would implement the CWA as a federal-state partnership, delegating authority to the states to
administer the law as co-regulators with EPA.

While EPA has conducted some outreach with the Council and other organizations, these
efforts have consisted primarily of communicating EPA’s and the Corps’ goals and time lines for
the rulemaking. There is a difference between communication and consultation, and EPA and
the Corps have yet to engage the states regarding state needs, perspectives, or expertise in
developing the draft rule. Ideally, EPA and the Corps would have conducted this type of
consultation with the states prior to beginning the rulemaking process and before submitting a
draft rule to OMB.

We are also concerned that EPA and the Corps apparently do not consider the rulemaking
to have federalism implications requiring compliance with E.O. 13132, which sets forth specific
state consultation criteria for federal agencies to follow when formulating and implementing
policies that have federalism implications. According to Section 1(a) of the order, a policy will
have federalism implications if it has “substantial direct effects on the States.” Efforts to
redefine or clarify the term “waters of the U.S.” have, on their face, numerous federalism
implications that many states believe will have very substantial and direct effects, thereby
requiring compliance with E.O. 13132.



B. E.O. 13132’s State Consultation Criteria

There is a considerable amount of uncertainty and significant differences of opinion
regarding the extent of the CWA’s authority and the impacts of any new rule. Such uncertainty
underscores the need for EPA and the Corps to consult with the states as co-regulators regarding
the formulation and implementation of this rule. Such consultation should be separate and apart
from the general public comment period, and should give as much weight and deference as
possible to state needs, priorities, and concerns. Indeed, numerous provisions of E.O. 13132 call
for substantive state consultation, including among others:

e Section 2(i): “The national government should be deferential to the States
when taking action that affects the policymaking discretion of the States and
should act only with the greatest caution where State or local governments
have identified uncertainties regarding the constitutional or statutory
authority of the national government.” (emphasis added)

e Section 3(b): “Where there are significant uncertainties as to whether national action
is authorized or appropriate, agencies shall consult with appropriate State and local
officials to determine whether Federal objectives can be attained by other means.”
(emphasis added)

e Section 3(c): “With respect to Federal statutes and regulations administered by the
States, the national government shall grant the States the maximum administrative
discretion possible. Intrusive Federal oversight of State administration is neither
necessary nor desirable.” (emphasis added)

e Section 6(b): Requiring federal agencies to consult with state and local officials
“early in the process of developing the proposed regulation” where the regulation will
impose “substantial direct compliance costs on State and local governments and that
is not required by statute.” (emphasis added)

C. Conclusion

As the Council has stated in its prior correspondence and interactions with EPA and the
Corps, waiting until the publication of a proposed rule for public comment to solicit state input
will not allow for meaningful consideration of state views, especially with respect to the
consideration of alternative ways of meeting federal objectives.

Quite simply, it will be very difficult to develop a workable rule that resolves the
considerable uncertainty regarding CWA jurisdiction and that leads to actual water quality
improvements without meaningful, substantive consultation with the states. Changing the
current trajectory of this rulemaking to include the states’ views and concerns before seeking
public comment is a needed first step. Promulgating this rule without complying with E.O.
13132’s consultation criteria would be counterproductive and detrimental to building a positive
and productive relationship with the states in implementing the CWA.

We respectfully request that OMB ensure that EPA and the Corps comply with E.O.
13132’s state consultation criteria as they formulate and implement their CWA jurisdiction rule.



Thank you for considering the Council’s views on this matter.

Sincerely,

e 11D

Phillip C. Ward
Chair, Western States Water Council

Enclosures

cc: Howard Shelanski, Administrator, Office of Information and Regulatory Affairs
Nancy Sutley, Chair, White House Council on Environmental Quality
Gina McCarthy, Administrator, Environmental Protection Agency
Jo-Ellen Darcy, Assistant Secretary of the Army (Civil Works)



WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 1 Murray, Utah 84107 1 (801) 685-2555 I FAX (801) 685-2559
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November 20, 2013

Gina McCarthy Ms. Jo Ellen Darcy

Administrator Assistant Secretary of the Army (Civil Works)
U.S. Environmental Protection Agency 108 Army Pentagon

Ariel Rios Building Washington, DC 20310-0108

1200 Pennsylvania Avenue, NW (1101A)
Washington, DC 20460

RE: EPA and Army Corps Draft Clean Water Act Rulemaking

Dear Administrator McCarthy and Assistant Secretary Darcy:

On behalf of the Western States Water Council, representing 18 western states on water
policy issues, I am writing to strongly urge your agencies to consult with the states as soon as
possible in the development of their Clean Water Act (CWA) jurisdiction rule. These comments
are based on our enclosed position and our letters dated April 10, 2013, and November 5, 2013.

A. State Consultation and Executive Order 13132

The submission of a draft rule on CWA jurisdiction to the Office of Management and
Budget (OMB) without any state consultation raises significant concerns about how and when
the Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers will consult
with the states regarding this rule. Congress intended the states and EPA to implement the CWA
as a federal-state partnership, delegating authority to the states to administer the CWA as co-
regulators with EPA. As such, your agencies must treat the states as co-regulators in the
development of any proposed rule regarding CWA jurisdiction. Ideally, EPA and the Corps
would have consulted with the states prior to beginning the rulemaking process and certainly
prior to submitting a draft rule to OMB.

We are especially concerned that your agencies may not consider the rulemaking to have
federalism implications requiring compliance with Executive Order (E.O.) 13132’s state
consultation criteria. Such a perspective is in direct opposition to the principles of cooperative
federalism embedded within the CWA. Any efforts to redefine or clarify the term “waters of the
U.S.” have, on their face, numerous federalism implications that necessitate compliance with
E.O. 13132. In particular, such efforts qualify as “policies that have federalism implications”
under the order because they have “substantial direct effects” on the states and on the
“distribution of power and responsibilities among the various levels of government.”

For example, aside from four states, including Idaho and New Mexico in the West, every
state is primarily responsible for regulating discharges of pollutants to jurisdictional waters
because they have delegated responsibility from EPA to operate approved National Pollutant
Discharge Elimination System permitting programs under Section 402 of the CWA. Any



changes to the regulations and policies that govern which waters are jurisdictional will have a
direct substantial impact to these programs. Specifically, changes limiting CWA jurisdiction
could affect the states’ ability to regulate waters previously considered to be jurisdictional, while
changes that expand authority could require states to expend additional resources to permit
discharges to previously unregulated waters.

Moreover, regardless of whether they have delegated authority under Sections 402 or
404, the requirements and limitations associated with jurisdictional waters will directly impact
the ability of every state to enact policies regarding waters within their borders, as well as the
allocation of their already limited resources. This is particularly true if the rule compels states to
extend their Section 303(d) responsibilities to waters that are functionally marginal.

The considerable uncertainty and differences of opinion that exist regarding the extent of
the CWA’s authority demand that states receive a unique audience with your agencies as co-
regulators that is separate and apart from the general public, and gives as much weight and
deference as possible to state needs, priorities, and concerns. Indeed, numerous provisions of
E.O. 13132 call for exactly this type of consultation, including among others:

e Section 2(i): “The national government should be deferential to the States
when taking action that affects the policymaking discretion of the States and
should act only with the greatest caution where State or local governments
have identified uncertainties regarding the constitutional or statutory authority
of the national government.” (emphasis added)

e Section 3(b): “Where there are significant uncertainties as to whether national action
is authorized or appropriate, agencies shall consult with appropriate State and local
officials to determine whether Federal objectives can be attained by other means.”

(emphasis added)

e Section 3(c): “With respect to Federal statutes and regulations administered by the
States, the national government shall grant the States the maximum administrative
discretion possible. Intrusive Federal oversight of State administration is neither
necessary nor desirable.” (emphasis added)

e Section 6(b): Requiring federal agencies to consult with state and local officials
“early in the process of developing the proposed regulation” where the regulation will
impose “substantial direct compliance costs on State and local governments and that
is not required by statute.” (emphasis added)

As we have stated repeatedly in our prior correspondence and interactions with officials
from your agencies, waiting until the publication of a rule for public comment to solicit state
input will not allow for meaningful consideration of state views, especially with respect to the
consideration of alternative ways of meeting federal objectives. Quite simply, it will be very
difficult to develop a workable rule that resolves the considerable uncertainty regarding CWA
jurisdiction and that leads to actual water quality improvements without changing the current
trajectory of this rulemaking to include the states’ views and concerns before seeking public
comment. Further, promulgating this rule without complying with E.O. 13132’s consultation
criteria could threaten the historically positive and productive relationship that states have
enjoyed with EPA and the Corps in implementing the CWA.



B. Concerns to Address Through Consultation

As stated in our prior correspondence, there are a number of issues that require state
consultation to address, including but not limited to:

e State Deference: How the rule will ensure deference to the states’ primary and
exclusive authority over water allocation and water rights administration, as well as
state-federal co-regulation of water quality as required under Sections 101(b) and

101(g).

e Groundwater: How to ensure that the rule will not be misinterpreted as extending
CWA jurisdiction to groundwater, including state concerns regarding the use of
“shallow subsurface hydrologic connections” to establish jurisdiction.

o Extent of CWA Jurisdiction: How the rule will comply with the limits Congress and
the U.S. Supreme Court have established regarding the extent of CWA jurisdiction,
including how the rule will provide clear and recognizable limits to such jurisdiction,
especially pertaining to isolated wetlands.

C. Conclusion

In light of the above, we urge EPA and the Corps to recognize the significant federalism
implications of this rulemaking and to comply with E.O. 13132’s state consultation criteria. We
also respectfully request additional information on how and when your agencies will consult
with the states regarding the development of this rule, including how they will ensure the
treatment of states as co-regulators.

We look forward to your response to these concerns.

Sincerely,

Lo

Phillip C. Ward
Chair, Western States Water Council

Enclosure
cc: Robert Perciasepe, Deputy Administrator, Environmental Protection Agency

Let Mon Lee, Deputy Assistant Secretary for Policy and Legislation, U.S. Army Corps of
Engineers
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November 5, 2013

Gina McCarthy

Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

RE: Docket ID No. EPA-HQ-OA-2013-0582
Dear Administrator McCarthy:

On behalf of the Western States Water Council, and its members, representing the
governors of 18 western states, | am writing to comment on your agency’s draft science report
titled Connectivity of Stream and Wetlands to Downstream Waters: A Review and Synthesis of
the Scientific Evidence (September 2013 External Review Draft, EPA/600/R-11/098B). Our
understanding is that the final version of this report will serve as the scientific basis for
rulemaking that the Environmental Protection Agency (EPA) and the U.S. Army Corps of
Engineers are jointly developing to clarify the extent of Clean Water Act (CWA) jurisdiction in
light of the U.S. Supreme Court’s SWANCC and Rapanos decisions. Our comments are based on
our attached position and related letter dated April 10, 2013, which we sent to your agency and
the Corps regarding the now withdrawn CWA guidance.

We are concerned that the report may be misinterpreted inappropriately to suggest that a
scientific connection between waters alone is sufficient to establish CWA jurisdiction. The
report only discusses well-known scientific principles of hydrology and geohydrology regarding
the interconnections between waters, but does not and cannot describe how these principles
apply to the legal and institutional boundaries that Congress and the Supreme Court have placed
on CWA jurisdiction.

The overriding question in the rulemaking is not one of science, but of legal authority,
namely the extent of federal authority over water resources under Justice Scalia’s plurality
opinion and Justice Kennedy’s concurring opinion in Rapanos. For example, under Justice
Kennedy’s test, a mere scientific connection or “nexus” between waters is not sufficient to
determine CWA jurisdiction. Instead, Justice Kennedy’s test requires a fact-intensive, case-by-
case physical and legal inquiry to determine whether that nexus is “significant” enough to
establish CWA jurisdiction. Since the report does not describe how its scientific findings apply
to this test or Justice Scalia’s plurality decision, it is insufficient alone to establish or support
CWA jurisdiction.



The report should not be used to support a rule that improperly asserts that the scope of
the CWA is essentially unlimited. We recognize that there are differing interpretations of
Rapanos, but it is undisputed that the Court rejected the EPA’s and the Corps’ pre-Rapanos
interpretation of CWA authority. A rule that attempts to return CWA jurisdiction to the pre-
Rapanos “status quo,” using the report’s findings of global hydrologic connectivity would be
contrary to the limits that Congress and the Court have established, and would be an improper
use of the report and federal rulemaking authority. Moreover, the CWA does not apply to
ground waters, which are protected and allocated by western states, which recognize the
hydrogeologic connections. Any reference to ground waters, including “shallow subsurface
flows,” is inappropriate in any related rulemaking.

As stated in our position regarding the draft CWA guidance, efforts to expand CWA
authority beyond the limitations the Court established in SWANCC and Rapanos “would likely
lead to further litigation” and would do little to resolve the current uncertainty regarding the
extent of CWA jurisdiction.

We are also concerned about the lack of state expertise and state representation on the
Science Advisory Board. Not a single member of the board is a state agency expert or
administrator. As stated in our April letter, the states have on-the-ground expertise and
knowledge of water quality conditions and challenges within their borders.

In light of the above, we urge you to recognize the limitations of the report as it does not
address the legal limits of CWA jurisdiction and authority, and how those limits apply to the
scientific principles discussed in the report.

We appreciate your consideration of our concerns and look forward to continuing our
work with EPA and the Corps to protect water quality in the West.

Sincerely,

L D

Phillip C. Ward
Chair, Western States Water Council

Enclosures
cc: Office of Environmental Information (OEI), Docket (Mail Code: 28221T),

Docket ID No. EPA-HQ-0OA-2013-0582, U.S. Environmental Protection Agency,
1200 Pennsylvania Ave. NW, Washington, DC 20460
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April 10, 2013 Sent via email: Perciasepe.bob@epa.gov
ASACWPOC@conus.army.mil

Mr. Robert Perciasepe Ms. Jo Ellen Darcy

Acting Administrator Assistant Secretary of the Army (Civil Works)

U.S. Environmental Protection Agency 108 Army Pentagon

Ariel Rios Building Washington, DC 20310-0108

1200 Pennsylvania Avenue, NW (1101A)
Washington, DC 20460

RE: EPA and Army Corps Draft Clean Water Act Guidance and Rulemaking
Dear Acting Administrator Perciasepe and Assistant Secretary Darcy:

On behalf of the Western States Water Council, representing the governors of 18 western
states, | am writing to reiterate concerns regarding the Draft Guidance on Identifying Waters
Protected by the Clean Water Act, which the Council set forth in the enclosed comment letter
dated July 29, 2011.

It is our understanding that your agencies are developing a proposed rule to clarify Clean
Water Act (CWA) jurisdiction, as indicated in the Uniform Regulatory Agenda and Regulatory
Plan published on December 21, 2012. As explained in our comment letter, the Council prefers
rulemaking to clarify CWA jurisdiction instead of legally unenforceable guidance. Therefore,
we urge you not to issue or apply the guidance to determine CWA jurisdiction while your
agencies develop a new rule.

The vast majority of states have long worked as co-regulators with your agencies to
protect water quality pursuant to the framework of cooperative federalism embodied in the
CWA. Although states are responsible for implementing and administering most CWA
programs, EPA and the Corps did not consult with the states in developing the draft guidance,
nor did they share the document with the states prior to releasing it for public comment in April
2011. We understand your agencies have since revised the guidance after the public comment
period and submitted it to the Office of Management and Budget for final review. Nevertheless,
the revised guidance has not been made public nor has it been provided to the states for review.

We remain concerned about the lack of state consultation in developing the guidance and
the potential that the final document may not adequately account for state needs and
perspectives. The complexities of CWA jurisdiction and the broad ramifications for state and
federal water quality programs warrant a formal and transparent rulemaking process. Unlike
guidance, the notice and comment provisions of formal rulemaking facilitate early and ongoing
engagement with states and other stakeholders. Formal rulemaking also triggers Executive
Order 13132, which provides states with further opportunity to review a proposed regulation and
offer perspectives prior to the publication of a rule.
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States bear the primary responsibility for preventing, reducing, and eliminating water
pollution. By providing greater consultation with states, formal rulemaking is more likely than
guidance to produce actual water quality improvements because it would better take into account
state needs and perspectives, as well as the states’ on-the-ground expertise and knowledge of
water quality conditions and challenges within their borders. Issuing the guidance in the interim
while EPA and the Corps pursue rulemaking would be a distraction that would create
unnecessary conflict and uncertainty that would hinder the development of an effective rule.

Lastly, we urge you to continue to view the states as co-regulators and to ensure that state
water managers have a robust and meaningful voice in the development of any rule regarding
CWA jurisdiction, particularly in the early stages of development before irreversible momentum
precludes effective state participation.

We appreciate your consideration of our concerns and look forward to continuing our
work with EPA and the Corps to protect water quality in the West.

Sincerely,

Ly

Phillip C. Ward
Chair, Western States Water Council

Enclosure (WSWC Position #330.5)
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Position #330.5

July 29, 2011

Water Docket

Environmental Protection Agency
Mail Code 2822T

1200 Pennsylvania Avenue, NW
Washington, DC 20460

RE: EPA-HQ-OW-2011-0409
To Whom It May Concern:

On behalf of the Western States Water Council, representing the governors of 18 western states, we
are writing to provide our comments on the Environmental Protection Agency (EPA) and U.S. Army Corps
of Engineers’ Draft Guidance on Identifying Waters Protected by the Clean Water Act. Before commenting
on the guidance, we wish to express our preference for EPA and the Corps promulgating a clarifying rule, as
opposed to legally unenforceable guidance.

We understand that the intent of the draft guidance is to provide clearer, more predictable guidelines
for determining which water bodies are subject to Clean Water Act (CWA) jurisdiction, consistent with the
U.S. Supreme Court’s Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCC) Land Rapanos v. United States (Rapanos)2 decisions. It is also our understanding that EPA and
the Corps intend to undertake rulemaking after the guidance is final to provide further clarification regarding
the extent of CWA jurisdiction. Indeed, Justice Kennedy’s opinion in the Rapanos decision would appear to
invite promulgation of a rule.

The guidance provides no clear and concise limits to federal jurisdiction. Further, it could actually
lead to an expansion of claims of jurisdiction beyond the limitations delineated in SWANCC and Rapanos,
and if promulgated as regulations, once applied, would likely lead to further litigation.

A. State Water Resources Allocation and Water Rights Administration

Section 101(g) of the CWA expressly states: “It is the policy of Congress that the authority of each
State to allocate quantities of water within its jurisdiction shall not be superseded, abrogated or otherwise
impaired by this Act. It is the further policy of Congress that nothing in this Act shall be construed to
supersede or abrogate rights to quantities of water which have been established by any State. Federal
agencies shall co-operate with State and local agencies to develop comprehensive solutions to prevent,
reduce and eliminate pollution in concert with programs for managing water resources.”

Section 101(b) of the CWA further states: “It is the policy of Congress to “recognize, preserve, and
protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution . . ..”

1531 U.s. 159 (2001).
%547 U.S. 715 (2006).



The guidance and any subsequent regulations regarding the extent of CWA jurisdiction should
reference Sections 101(b) and 101(g), and should not infringe upon the states’ primary authority to allocate
water and administer water rights within their borders and protect water quality.

B. The Watershed Approach to Jurisdiction

The draft guidance sets forth a “watershed” approach for satisfying Justice Kennedy’s “significant
nexus” test in which CWA jurisdiction is determined by reference to the nexus between the watershed and
the closest traditional navigable water, not the nexus between the particular wetland or tributary in question
and the navigable waters. Under this approach, virtually any tributary or wetland, or “other waters,” no
matter how far removed, no matter how small or insignificant, could become jurisdictional if aggregated
with all other tributaries and wetlands or other waters within a watershed. Such an outcome raises questions
as to whether a watershed approach is consistent with SWANCC and Rapanos, which hold that the CWA'’s
jurisdiction is not without limits.®

Questions also remain as to whether the EPA and the Corps can use guidance to promulgate a
“watershed” approach instead of a “case-by-case” determination. In particular, Justice Kennedy stated in his
concurring opinion in Rapanos that “absent more specific regulations,” a “case-by-case” analysis is needed
to determine jurisdiction for wetlands based upon adjacency to navigable tributaries. Kennedy further
stated that such a showing is necessary to avoid “unnecessary application” of the CWA given the “potential
overbreadth” of the federal regulations at issue in Rapanos.5 The draft guidance, while not a regulation,
needs further clarification to ensure that it complies with this requirement.

With respect to CWA jurisdictional determinations for tributaries, the draft guidance states that a
significant nexus is presumed to be established if it can be shown that the tributary: (1) contains a bed, bank,
and ordinary high water mark; and (2) drains, or is part of a network of tributaries that drain, into a
downstream navigable water or interstate water. However, the draft guidance does not address how much
water a tributary is required to drain in order to meet this test, leaving open the possibility that an ephemeral
or other stream with a de minimis volume of flowing water is enough to constitute a jurisdictional tributary.
This could create uncertainty and lead to further confusion about the types of waters subject to CWA
jurisdiction, particularly in the arid West where there are a variety of waters with minimal flows.

In light of the above, the Council urges EPA and the Corps to ensure that the guidance and any
related regulations comply with SWANCC and Rapanos, while also providing clear and recognizable limits
on CWA jurisdiction. In carrying out these tasks, EPA and the Corps should also ensure that the guidance
does not displace nor circumvent the regulatory and legislative processes.

C. Groundwater

Page 16 of the draft guidance states that a wetland can be deemed to be “adjacent,” and therefore
jurisdictional, if there is an unbroken “surface or shallow sub-surface hydrologic connection between the
wetland and the jurisdictional waters.” Although the draft guidance does not use the term “groundwater,”
nor define the term “shallow sub-surface hydrologic connection,” it could be interpreted as referring to

3 See Rapanos, 547 U.S. at 739 (stating, “The Corps’ expansive interpretation of the ‘waters of the United States’
is thus not ‘based on a permissible construction of the statute.””); Id at 778 — 79 (J. Kennedy concurring) (stating
that the deference owed to regulations at issue in Rapanos does not extend so far as to apply CWA jurisdiction
“...whenever wetlands lie alongside a ditch or drain, however remote and insubstantial, that eventually may flow
Lnto traditional navigable waters.”). 1d. at 778-79 (Kennedy concurring)

Id. at 782.

®|d.



groundwater, tributary or alluvial groundwater, water stored in the bed and banks of streams, or even soil
moisture, again expanding the jurisdictional reach without legal basis or limit, resulting in greater
uncertainty and likely litigation.

Groundwater is not subject to the CWA and states are solely responsible for protecting, allocating
and administering water rights pertaining to this resource. Accordingly, administrative and judicial
interpretations of the CWA have consistently treated groundwater separately from “waters of the United
States.” The guidance and any related regulations regarding the extent of CWA jurisdiction should make
clear that such jurisdiction does not extend to groundwater, and that groundwater allocation and water rights
administration fall under the exclusive purview of the states.

D. States as Co-Regulators

The states, EPA, and the Corps have made progress in working together to carry out the CWA'’s
goal of controlling water pollution. The EPA and Corps should continue to view states as co-regulators and
should ensure that state water managers have a robust and meaningful voice in the development of any
guidance and/or regulations regarding CWA jurisdiction, particularly in the early stages of development
before irreversible momentum precludes effective state participation.

E. Conclusion

In sum, the guidance and/or regulations that EPA and the Corps may promulgate regarding CWA
jurisdiction should: (1) provide clear and concise limits to federal jurisdiction; (2) not infringe upon the
states” primary authority to allocate water and administer water rights within their borders; (3) be consistent
with SWANCC and Rapanos, while also providing clear and recognizable limits on the extent of CWA
jurisdiction; (4) make clear that CWA jurisdiction does not extend to groundwater and that groundwater
allocation and water rights administration fall under the exclusive purview of the states; and (5) be
developed with robust and meaningful state participation.

We very much appreciate the opportunity to comment on the draft guidance, and look forward to
continuing our work with EPA and the Corps to address water quality in the West. Thank you again for
considering the Council’s views on this matter.

Sincerely,
i Shetfae

Weir Labatt, Il
Chair, Western States Water Council

F:\POSITION\2011\-#330.5_CWA Jurisdiction Guidance Comments_7-28-11.doc
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FEB 1 0 2014 WATER COUNCIL

Mr. Phillip C. Ward ] OFFICE OF WATER
Chair, Western States Water Council

5296 Commerce Drive, Suite 202

Murray, Utah 84107

Dear Mr. Ward:

Thank you for your November 20, 2013, letter to the U.S. Environmental Protection Agency and the
Department of the Army, and your December 23, 2013, letter to the Office of Management and Budget,
regarding the agencies’ rulemaking process to clarify the scope of Clean Water Act jurisdiction.

As noted in your letter, Supreme Court cases in Rapanos and SWANCC have led to confusion regarding
where the Clean Water Act applies. In September 2013, the agencies submitted to the Office of
Management and Budget a draft Notice of Proposed Rulemaking that would revise the agencies’
regulatory definition of the term “Waters of the United States” under the Clean Water Act. The agencies
took this step in response to requests from a broad range of interests including some members of
Congress, industry, agriculture, states, environmental groups, and other stakeholders that we clarify the
geographic scope of Clean Water Act jurisdiction through formal notice and comment rulemaking.

Both the EPA and the Army recognize the critical role that states play in implementing the Clean Water
Act. For this reason, the agencies have involved states in the earliest stages of their rulemaking process,
and are committed to ensuring that the states remain active participants in future stages of the
rulemaking process.

Because of states’ critical Clean Water Act role, the EPA and the Corps voluntarily conducted extensive
informal outreach and a federalism consultation in late 2011, early in the rule development process. Our
consultations took place with the ten associations that are typically a part of federalism consuitations
(the “Big 107), which include the National Governors Association, the National Conference of State
Legislatures, the Council of State Governments, the National Association of Counties, the National
League of Cities, the U.S. Conference of Mayors, the County Executives of America, the National
Associations of Towns and Townships, the International City/County Management Association, and the
Environmental Council of the States. In addition, we also invited the National Association of Clean
Water Agencies, the Western Governors’ Association and the Association of Clean Water
Administrators to participate.

As part of this process, the agencies hosted three in-person meetings, two phone consultations and
numerous outreach calls with state and local government agencies seeking technical input. More than
400 people participated in these discussions, and participants represented a wide variety of state and
local agencies and associations, including the Western Governors’ Association and the Western States
Water Council.

Internet Address (URL) * http:/iwww.epa.gov
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*As part of the consultation, we asked participants to provide input on what should be contained in a
proposed rule and what areas of the definition of waters of the U.S. needed additional clarity. We
received written comments from twelve counties, eight associations, and agencies from five states
(Alaska, Wyoming, Kansas, Tennessee, and Texas). In their written and oral comments, state and local
governments identified a number of issues, including concerns about state authority over water rights,
the jurisdictional status of groundwater, and the overall scope and extent of jurisdiction. The EPA and
the Army have considered these comments in drafting the proposed rule, which is currently undergoing
interagency review.

When the interagency review process concludes, the EPA and the Army will publish a proposed rule in
the Federal Register and provide an additional opportunity for the Council and other interested parties to
review the proposal and to provide comments. After the proposed rule is published, the agencies plan to
meet with state and local government associations to review the comments we received during
federalism consultation and discuss how the proposed rule addresses those comments. Moreover, the
EPA’s Regional Administrators will be playing an active role in reaching out to states and other
partners, so you can expect direct engagement of your member states from EPA’s Regional offices in
the West. The EPA and Army will continue to take input from state and local governments through the
end of the public comment process that will follow publication of the proposed rule. At the time the
agencies publish a final rule, we will publish a federalism summary impact statement with the final rule,
consistent with Executive Order 13132.

We also appreciate the Council’s November 5, 2013, comments on the EPA’s draft report, Connectivity
of Streams and Wetlands to Downstream Waters: A4 Review and Synthesis of the Scientific Evidence.
The EPA’s draft report synthesizes more than 1,000 peer-reviewed pieces of scientific literature about
how smaller, isolated water bodies are connected to larger ones and represents the state-of-the-science
on the connectivity and isolation of waters in the United States. The report is currently undergoing
independent peer review by the EPA’s Science Advisory Board. When the peer review process on the
draft report is complete, the EPA will ensure that public and peer review comments are reflected in the
final report, which will in turn serve as the scientific foundation of the final rule.

Thank you again for your letter and for your interest in the agencies’ rulemaking process. Please feel
free to-contact us if you have any questions on this important issue, or you may call Benita Best- Wong,

Director of the Wetlands, Oceans, and Watersheds at 202-566-1159 or Best-wong.benita@epa.gov.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator
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Mr. Phillip C. Ward ‘ WESTE
Chair, Western States Water Council WATERRSOSJSEFE

5296 Commerce Drive, Suite 202
Murray, Utah 84107

Dear Mr. Ward:

This is in response to your letter dated November 20, 2013, sent to my office and
to Ms. Gina McCarthy, Administrator for the U.S. Environmental Protection Agency
(EPA). Your letter recommends that we consult with the states in the development of
the Clean Water Act (CWA) geographic jurisdiction proposed rulemaking. The U.S.
Army Corps of Engineers and EPA have jointly drafted a proposed rule for defining
waters of the U.S. The proposed draft rule was submitted to the Office of Management
and Budget (OMB) for interagency review on 17 September 2013, pursuant to
Executive Order 12866. | have coordinated this response with EPA and they have
indicated that they will be responding under separate letter. | apologize for the delay in
responding to your letter.

Executive Order 13132 discusses the issues of “federalism” and the “Unfunded

Mandates Reform Act,” intending to preserve the rights of the states in regulating
themselves. The EPA is the lead federal agency for determining jurisdiction under the
CWA (Civiletti Memorandum, 1979) and therefore is the lead federal agency on the joint
rulemaking effort. As such, federalism implications and coordination with the states are
primarily the responsibility of the EPA. The Corps does note that there will be a public
notice comment period after the OMB interagency process, during which the states may
provide specific comments.

If you have any further questions, please contact Mr. Chip Smith, of my staff, at
(703) 693-3655 or charles.r.smith567.civ@mail.mil.

Very truly yours,

_pdler)

-Ellen Darcy
Assi Secretary of the Army
(Civil Works)
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WESTERN STATES WATER COUNCIL

5296 Commerce Drive, Suite 202 1 Murray, Utah 84107 1 (801) 685-2555 I FAX (801) 685-2559

Web Page: www.westernstateswater.org

TO: WGA Staff Council

FROM: Tony Willardson, Executive Director, Western States Water Council

DATE: September 20, 2013

RE: WGA and WSWC Actions and Interests Related to FERC Hydropower Licensing

The WGA and WSWC have been actively involved in protecting States’ rights and prerogatives in
the federal hydropower licensing process for over two decades. The WSWC adopted related positions
as early as 1991, and most recently in 2006 (attached). The latter largely formed the basis for the current
WGA Water Quality Resolution (11-15) which states:

B.12 State Water Quality Certification: Section 401 of the CWA [Clean Water Act]| requires applicants
for a federal license to secure state certification that potential discharges from their activities will not
violate state water quality standards. This certification authority is a vital tool for Western states as they
continue to work closely with federal and private partners to restore fish populations under the Endangered
Species Act and, in the face of consent decrees, to develop TMDLs for pollutant discharges into state
waters in order to bring them into compliance with federal water quality standards. Section 401 of the
CWA is operating as it should and states’ mandatory conditioning authority should be retained without
amendment.

Of note the Clean Water Act includes the following savings clause:

Section 101(g) - It is the policy of Congress that the authority of each State to allocate quantities of water
within its jurisdiction shall not be superseded, abrogated or otherwise impaired by this Act. It is the
further policy of Congress that nothing in this Act shall be construed to supersede or abrogate rights

to quantities of water which have been established by any State. Federal agencies shall co-operate

with State and local agencies to' develop comprehensive solutions to prevent, reduce and eliminate
pollution in concert with programs for managing water resources.

Further, the Clean Water Act - Section 401 requires “any applicant for a Federal license or permit to
conduct any activity including, but not limited to, the construction or operation of facilities, which may
result in any discharge into the navigable waters...” to acquire certification from the State that “any such
discharge will comply” with applicable state water quality standards to protect designated uses.

The Federal Energy Regulatory Commission (FERC) in issuing licenses for the development of non-
Federal hydropower facilities requires that an applicant first acquire Sec. 401 certification from the State
with any related conditions. These mandatory conditions are included unchanged in the FERC license.

The Federal Power Act of 1920 includes the following savings clause:

16 USC § 821 - State Laws and Water Rights Unaffected - “Nothing contained in this chapter shall be
construed as affecting or intending to affect or in any way to interfere with the laws of the respective States
relating to the control, appropriation, use, or distribution of water used in irrigation or for municipal or
other uses, or any vested right acquired therein.”



The Congress has consistently recognized the primacy of state law in the allocation and administration of
water rights for all uses because of the need for a comprehensive system of governance. Further, the
Congress has also delegated its authority under the Clean Water Act to the states for the protection and
conservation of water quality, consistent with state water quality standards and state water rights law and
administration. Any federally licensed activity that results in an alteration or hydrological modification of
surface waters must be preceded by a Section 401 certification that ensures compliance with all provisions
of state law.

The WSWC has supported efforts to integrate and streamline state and federal hydropower licensing
requirements, consistent with the States’ mandatory conditioning authority under Clean Water Act Section
401 and Congress’ longstanding deference to the States with regard to the allocation of water for all uses,
including hydropower. The WSWC has opposed administrative and legislative effort to weaken or
eliminate States’ mandatory conditioning,.

Given our past experience, maintaining the Governors' current position and this critical state prerogative is
vital. The States' mandatory conditioning authority has been a point of contention with FERC and the
hydro industry since the 1980s. There have been repeated unsuccessfully attempts to convince Congress to
strip the States of this authority and allow FERC to balance all environmental and natural resources
considerations.

The Supreme Court has twice addressed FERC hydropower licensing and State authorities. On May 21,
1990, in California v. FERC (Rock Creek Case), the Court unanimously affirmed FERC’s exclusive
jurisdiction to determine minimum bypass flows for federally licensed hydropower projects to protect fish
and wildlife, and invalidated California’s claim of authority under FPA Section 27 to impose additional
requirements. Forty-nine States provided amicus support for California’s interpretation of Section 27 as
protecting States’ rights.

The Court distinguished the holding from its California v. United States decision (1978) related to Section
8 of the Reclamation Act; and First lowa (1946) which it interpreted as integrating rather than duplicating
federal and state jurisdictions, saying that the Federal Power Act envisioning a broader and more active
oversight role for FERC in hydropower development.

However, on March 31, 1994, in PUD No. 1 of Jefferson County v. Washington Department of Ecology,
the Court upheld the State Supreme Court’s holding that “the antidegradation provisions of the State’s
water quality standards require the imposition of minimum stream flows, and that § 401 authorized the
stream flow condition and conferred on States power to consider all state action related to water quality in
imposing conditions on § 401 certificates.” The Supreme Court held: “Washington’s minimum stream
flow requirement is a permissible condition of a § 401 certification.”

As it now stands, States must certify that any federal action, including FERC licensing, is consistent with
State adopted water quality standards and States may impose mandatory license conditions. FERC must
include those conditions in any license.

The Council has in the past tried to work with FERC and the hydropower industry and would support
WGA efforts in this regard. In 1992, the WSWC suggested to FERC development of a Memorandum of
Agreement that would formally recognize state water rights permitting processes and provide greater
consideration of state water planning decisions, while providing better information for FERC
decisionmaking, greater certainty for licensees, and State protection of mandated instreamflows. FERC
abruptly ended our discussions after about 18 months.

Areas for future discussion might include the timing and completeness of the request for State certification,
when the one-year period mandated by the FPA for action begins, the potential use of eminent domain, and
subordination of hydropower to future upstream water development.



Position No. 276
(See also No.251)
(originally adopted March 21, 2003)

RESOLUTION

of the
WESTERN STATES WATER COUNCIL
urging the
CONGRESS AND ADMINISTRATION
TO CONTINUE TO RECOGNIZE STATE PRIMACY REGARDING
WATER RIGHTS AND WATER QUALITY CERTIFICATION
in the
FEDERAL LICENSING OF HYDROELECTRIC PROJECTS
Washington, D.C.
March 29, 2006
(revised and updated)

WHEREAS, water is the lifeblood of each of the arid Western States and its allocation affects the
future of each Western State’s economic and environmental well-being, as well as social and cultural
strength; and

WHEREAS, each Western State has developed comprehensive systems for the appropriation, use
and distribution of water for myriad uses and tailored to its unique physiographic, hydrologic and climatic
conditions; and

WHEREAS, western states support the appropriate development of our regional hydropower
resources as an important part of a balanced national energy policy; and

WHEREAS, hydropower development can have a profound impact on water flow regimes and
other beneficial water uses; and

WHEREAS, Congress has consistently recognized the primacy of state law in the allocation and
administration of water rights for all uses because of the need for a comprehensive system of governance;
and

WHEREAS, Congress has also delegated its authority under the Federal Clean Water Act to the
states for the protection and conservation of water quality, consistent with state water quality standards and
state water rights law and administration; and

WHEREAS, Section 401 of the Federal Clean Water Act empowers states to certify that any
federally authorized, permitted or licensed projects or other activities are consistent with applicable state
water quality standards; and

WHEREAS, any federally licensed activity that may result in any discharge into navigable waters
must be preceded by a Section 401 certification that ensures compliance with all provisions of state law;
and

WHEREAS, states have primary jurisdiction over the integration of water quantity and water
quality issues; and



Position No. 276
(See also No.251)
(originally adopted March 21, 2003)

WHEREAS, the Federal Energy Regulatory Commission (FERC) has made changes to streamline
the licensing process that affect Section 401 certification requirements and other federal environmental
reviews within its hydropower licensing authority under the Federal Power Act; and

WHEREAS, FERC recognizes the states’ mandatory conditioning authority under Section 401;
and

WHEREAS, the new FERC dispute resolution process should not affect the independent authority
of state agencies with water quality certification authority to require applicants to provide needed
information; and

WHEREAS, FERC should make the study dispute resolution process available to all state and
tribal agencies that need studies to be conducted to meet their responsibilities for making recommendations
under Sections 10(a) and 10(j) of the Federal Power Act; and

WHEREAS, FERC should provide for preparation of a single environmental document that can
be used by all agencies that require preparation and circulation of environmental documentation before
those agencies can issue a decision, including water quality certification; and

NOW, THEREFORE, BE IT RESOLVED that the Western States Water Council supports
continuing efforts to integrate and streamline existing state and federal hydropower licensing requirements,
while recognizing the states’ mandatory conditioning authority under Clean Water Act Section 401 and
Congressll longstanding deference to the states with regard to the allocation of water for all uses, including
hydropower.

BE IT FURTHER RESOLVED that these rules provide for a dispute resolution process that is
available to all state and tribal agencies that need studies to be conducted to meet their responsibilities for
making recommendations under Sections 10(a) and 10(j) of the Federal Power Act, that is binding only for
purposes of determining what studies FERC will require the applicant to conduct, but is not binding on
states exercising their independent authority over water quality certification.

BE IT FURTHER RESOLVED that the Western States Water Council supports the change
made by FERC in Section 5.23 of the new Integrated Licensing Process (ILP) regulations requiring that the
license applicant file their request for Clean Water Act (CWA) 401 water quality certification from the
State no later than 60 days following the date of issuance of the notice of acceptance and ready for
environmental analysis.

BE IT FURTHER RESOLVED that the Western States Water Council opposes any
administrative or legislative effort to weaken or eliminate states’ mandatory conditioning authority under
Section 401, and supports efforts to fully recognize the states’ authority to allocate and regulate water uses
for all purposes, including hydropower.

F:\POSITION\06 FERC REVISED POSITION.DOC



WESTERN STATES WATER COUNCIL
Summary of State Responses
Clean Water Act Section 401 Water Quality Certification Activities
April 2014

The Council surveyed its 18 member states. Responses have not yet been received from Nebraska,
North Dakota and Washington.

Hydropower permitting-related requests vary widely by state as might be expected, with little or no
hydropower development and related 401 certification requirements in most Plains States. Even in the
Rocky Mountains there appear to be relatively few active requests. West Coast States have more
certification and permitting actions.

It appears that 401 certifications related to CWA Section 404 permitting dominate the number of
certification requests. Coordination and collaboration between the States and Corps often expedite the
process, but projects requiring an individual 404 permit can be time consuming.

CWA 401 certifications are also used to inform state 402 NPDES permits issued by states, and would be
required in those states without primacy to issue 401 permits, which would include Idaho and New
Mexico.

1. In your opinion is State 401 certification authority a significant obstacle to timely federal licensing
and permitting activities? Specifically hydropower licensing? Other permits (such as CWA Section 404
permits)?

States unanimously reported that the CWA 401 State Water Quality Certification is not usually an
obstacle in itself to timely federal licensing and permitting, provided that all applications are complete
and ancillary federal activities are complete or nearly complete (e.g. public notice, study requirements, a
complete EIS, mitigation requirements, etc.).

States report certification applications filed with missing signatures, illegible maps, and/or required
documents such as a CWA Section 404 application. Often substantive details of the proposed action
requirement certification can also change. Many times certification requests are filed before the Corps
has completed their assessment. Certifications may also be held up by the applicant not responding to
requests for additional information, or failing to comment on proposed project conditions.

EPA and other federal agency comments, conditions and other actions can delay certification. It is not
uncommon for example for 404 permitting applications to be elevated to Corps/EPA Headquarters for
consideration.

The complexity and long duration of the FERC licensing and relicensing process is a major contributing
factor in those States with related 401 certification requests pending. FERC’s Integrated Licensing
Process (ILP) takes a minimum of five years to complete.



Some States have separate environmental review requirements, such the California Environmental
Quality Act (CEQA) process required for non-governmental entities (which can be time consuming). The
federal NEPA process is the starting point for CEQA. Further, the California State Water Resources
Control Board, consistent with maintaining a transparent and public process, provides a public comment
opportunity on draft certification decision before issuance. As project licenses typically range from 30-
50 years, this is considered to be important, though this is not a required step.

Oregon has a separate state hydropower licensing process, in parallel to the federal process.

2. How long does it usually take for your State to act on a certification application? It there a specific
goal or timeline for action?

This varies by state, but all are within the one year period allowed by law. The majority, on average, fall
between 40-90 days, while some may process certification requests within a couple of weeks. Action on
a request can depend on a number of factors, such as a 30-day public comment period requirement.
Other reasons for delay are listed below under Question #3.

States generally do have a process and specific rules outlining a formal timetable or goal for action, but
where there is not, every effort is made to issue the certification or a waiver in a timely manner.

Alaska has a goal of processing 401 certification requests within 10 days after the close of the public
notice and comment period.

Similarly, the Texas Commission on Environmental Quality (TCEQ) reviews 401 certification requests in
parallel with federal licensing and 404 permitting activities, and based on an memorandum of
agreement (MOA) with the Corps Southwestern Division, TCEQ make a decision within 10 days of the
Corps having reached a permitting decision (certification is required before a permit is issued).

3. Does the State currently have a backlog of certification applications? If so, what is the size of the
backlog? What types of licenses or permits are most likely to be delayed? What are the primary
reasons for delays (incomplete applications, study requirements, state staff or other resource
limitations, etc.)?

The vast majority of states have no backlog of certification actions, but a few do. Delays are typically
due to submission of an incomplete application, completion of study requirements, and constraints on
state resources, including staff limitations. Often, 401 certification is a part-time duty for staff, assigned
as needed. State turnover is another problem, and often entry level staff is assigned 401 certification
responsibilities. Given the length of the FERC permitting process staff may change over time.

California reported the most delayed FERC projects and certification requests (only 2-3 staff are devoted
to requests). California is working on certification for sixteen FERC licensed projects where their license



has expired. Most should be completed within two years. Post-licensing monitoring of certification and
permitting conditions, which may involve continuing studies given the uncertainty regarding future
conditions, also place an increasing burden on staff time.

Oregon does have two large hydropower projects which haven’t been certified within one year of the
original application, one due to ongoing federal activities, and ongoing mitigation studies have delayed
the other.

At least one state will no longer accept 401 certification applications as complete until required federal
actions have already been approved or completed.

4. What actions has the state taken to simplify or expedite the certification process (such as
interagency MOUs, online applications, etc.)? Please provide references and copies.

States have undertaken various process improvements, including coordinating state and federal
environmental reviews, some through formal memoranda of understanding.

The Alaska Department of Environmental Conservation has developed a waiver process applied to
individual 404 permits issued by the U.S. Army Corps of Engineers. Criteria are based on the potential
risk of a particular activity that may affect water quality, such as the size of the wetlands fill, the type of
activity, the proximity to a waterbody and the particular wetlands functions and values.

On November 19, 2013, The California State Water Resources Control Board (SWRCB) executed a
memorandum of understanding (MOU) with FERC that covers coordination of pre-application activities
that include “consultation, environmental scoping, study planning, and submittal of and commenting on
the applicant’s preliminary licensing proposal.” A copy of the MOU is available online at:

http://www.waterboards.ca.gov/waterrights/water issues/programs/water quality cert/ferc mou/ind

ex.shtml

Also, with the support of the California Hydropower Reform Coalition and FERC licensees, SWRCB is
ramping up staffing resources and increasing fees. Three 401 certification requests were completed
within an eight month period. Each project request is also assigned a back-up staff person to assure
continuity. There are templates for standard letters and more common certification conditions, and
SWRCB is developing a program manual and training staff on up-to-date techniques.

For large, complex projects the Colorado Department of Public Health and Environment works with
applicants prior to formal filing of a certification request to streamline the review process and minimize
requests for additional information. In 2010, Colorado executed an MOU with FERC, and also hired a
contractor to identify a number of small projects that were reviewed and certified, but the contract was
not renewed and FERC has not informed the State of new conduit or other small scale hydropower
project licensing applications, though some potential projects have come to light through public
information and conversations with Corps staff.


http://www.waterboards.ca.gov/waterrights/water_issues/programs/water_quality_cert/ferc_mou/index.shtml
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Idaho has used settlement agreements to develop FERC 401 certifications.

New Mexico has expedited the certification process through the use of general permits and established
procedures. The “New Mexico Implementation Plan” governs the process for issuing NPDES permits.

Oklahoma meets regularly with the Corps to coordinate procedures for public notice and processing of
permit and certification applications.

Oregon Department of Environmental Quality staff work with applicants on study design and data
review early on to ensure a 401 request is complete. Oregon also has a statute outlining state review of
hydropower relicensing in coordination with federal relicensing to avoid duplication through a
Hydroelectric Application Review Team (HART) with staff from DEQ, the Department of Water
Resources, and the Department of Fish and Wildlife. Other state agencies may participate as well.

HART may provide applicants with an estimate of costs for relicensing work, including certification, and
one applicant entered into an agreement to pay the state agencies’ costs. HART addresses relicensing,
but state agencies coordinate as needed for any new project to reduce inefficiencies. Also, DEQ invoices
all 401 certification applicants for costs incurred in processing, providing the revenue necessary for
timely action, including reassigning staff work.

A Texas/Corps MOA implements a tiered classification system for projects that require an individual
CWA 404 permit, which require certification reviews for proposed projects that directly impact aquatic
resources of greater than three acres or 1500 linear feet of stream (Tier Il projects). For Tier | projects
(below that threshold), TCEQ waives certification if the permit applicant agrees to incorporate specific
best management practices.

In Wyoming, electronic delivery of certification requests directly from the USACE (Corps) Wyoming
Regulatory Office to the Department of Environmental Quality facilitates timely review and processing.
WY DEQ encourages project proponents to contact the agency prior to submitting their 404 application
to the Corps. Lastly, Wyoming has categorically certified several nationwide permits, further expediting
the process.

5. What public information regarding 401 certification is available from the State (include state
websites and addresses)?

Many states provide information in advance to assist applicants in navigating the 401 certification
process, including online resources. This may include current program activity, staffing, current project-
specific webpages, 401 certifications issued, etc. FERC also posts 401 certification information on its
website. Further, Corps Districts may post information on 404 permit applications.

AK: http://dec.alaska.gov/water/wwdp/wetlands/index.htm

AZ: http://www.azdeq.gov/environ/water/permits/cwa401.html
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CA: http://www.waterboards.ca.gov/waterrights/water issues/programs/water quality cert/

CO: http://www.colorado.gov/cs/Satellite/CDPHE-WQ/CBON/1251596872987

ID: http://www.deq.idaho.gov/water-quality/surface-water/standards/401-certification.aspx

This is Idaho’s 401 certification website. The 401 certification list of projects is on these webpages:

NPDES: http://www.deq.idaho.gov/water-quality/surface-water/standards/401-certification/401-
certifications-npdes-permits.aspx

404 Permits: http://www.deq.idaho.gov/water-quality/surface-water/standards/401-certification/401-

certifications-dredge-fill.aspx

MT:  All FERC related 401 water quality certifications are posted on the FERC website. Montana
shares the public notice with the Army Corps of Engineers for individual 404 related 401 water quality
certifications.

NV: http://ndep.nv.gov/bwap/401cert.htm

NM:  Section 404 program can be found at http://www.nmenv.state.nm.us/swqb/404/ . The web

site for the NPDES program can be found at http://www.nmenv.state.nm.us/swqb/Permits/.

OK: http://www.deq.state.ok.us/wgdnew/401 404/index.htm.

Public notices for the Section 404 permits are located on the U.S. Army Corps of Engineers, Tulsa District
website: http://www.swt.usace.army.mil/Missions/Regulatory/PublicNotices.aspx

OR: http://www.deq.state.or.us/wa/sec401cert/hydro.htm

SD: http://denr.sd.gov/des/sw/401.aspx

TX: The TCEQ maintains several public web pages containing information about the TCEQ 401
certification program. Each page can be accessed from the following URL:

http://www.tceq.texas.gov/permitting/401certification

UT: http://www.waterquality.utah.gov/permits/index.htm

WA:

WY:  The USACE Wyoming Regulatory Office website provides a link to the Wyoming Department of
Environmental Quality website that contains information on specific State 401 certification.
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6. Do you anticipate an increase in the number of 401 certification requests in the future, and what
might be the impact on State administrative resources?

Most states do not anticipate a significant increase in 401 certification requests. Some do. Some states
have actually seen significant declines in requests. Again, most requests appear to be related to 404
permitting, which in turn increase with general economic conditions and related construction starts, oil
and gas development, etc.

[Expansion of CWA jurisdiction as may be proposed by new rules could have an undetermined impact on
the number of requests related to any increase in Section 404 permitting requirements.]

California expects an increase in requests due to FERC relicensing, license amendments, and new
projects. Further, as described post-licensing monitoring of conditions, as well as non-hydropower
certification requests will significantly impact the State’s administrative resources. FERC currently lists
115 non-federal hydropower projects in California, not including transmission line projects, with varying
expiration dates. Since 2000, 22 FERC project licenses have expired, and another 26 will expire through
2029, necessitating either relicensing or surrender of the license. Decommissioning can also have water
quality impacts. SWRCB is already involved in a number of relicensing pre-application activities. The
Division of Water Rights Water Quality Certification Program also certifies non-hydropower projects that
involve water rights.

Colorado does not anticipate a significant increase in the number of requests, but does anticipate 4-5
very large and complex project certification requests from water diversion and storage projects over the
next 3-4 years.

Idaho does expect an increase in requests, as well as additional review requirements related to
antidegradation reviews and analyses associate with federal permits, placing greater demands on static
staff.

New Mexico noted drought limits the viability of hydropower projects.

Oregon has certified several projects through the federal relicensing process over the past several years.
Currently there are only a few projects under relicensing review. Oregon anticipates ongoing interest in
retrofitting both irrigation and drinking water systems with hydro turbines, but many will be exempt
from licensing and no 401 certification will be required. Many preliminary permit applications have not
proceeded to licensing, making certification requirements difficult to estimate.
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RECOMMENDATIONS OF THE AD HOC WORKGROUP
TO ASSURE STRONG WATER DATA AND SCIENCE IN A
CONSTRAINED/ SHRINKING BUDGET

JANUARY 27, 2014 DRAFT

Long-term water quantity and quality data collection, especially in eritical watersheds, aquifers,
and water-short areas, is crucial for the economic strength of the Nation. The U.S. Geological
Survey (USGS) plays an indispensable role in helping the nation maintain a reliable, high quality
foundation of water information and science. This foundation suppotts water planning,
management, research, and investment by federal, regional, state, tribal and local agencies, as
well as by universities and businesses. The USGS role and the foundation it supports have been
put at risk by today's shrinking budget environment. USGS has dealt with budget limitations for
some time. In an age where more science is needed for better decision-making, it has been a
challenge to find funds to develop and apply our water science to serve-a wide variety of
purposes more efficiently.

Management and protection of water resources in the United States require coordination on
many levels. The USGS capability to collect data‘and provide analyses enables the Nation to
make challenging decisions for the allocation, protection, and treatment of water and to
maximize economic opportunities, environmental quality and public safety in a changing world.
Water availability is critical to the long-term sustainability of ecosystems, communities, and
economies. As suchythe USGS has the key responsibility to lead the Nation in collecting long-
term data, synthesizing the data, and providing projections of future conditions and needs; this is
accomplished in conjunction with many federal and non-federal partners.

Budget decisions should support the USGS water resources mission to provide the reliable,
impartial, and timely information needed to understand and manage water resources in the
Nation, and to actively promote the use of this information by decision-makers to:

* Minimize the loss of life and property as a result of water-related natural hazards such
as floods; droughts, and land movement;

« Effectively manage groundwater and surface-water resources for domestic,
agricultural, commercial, industrial, recreational, and ecological uses;

* Protect and enhance water resources for human health, aquatic health, and
environmental quality; and

» Contribute to wise physical and economic development of water resources for the
benefit of present and future generations.



The Workgroup Task. In July 2012, the Advisory Committee on Water Information (ACWI)
formed an ad hoc Workgroup to ensure the efficient collection of strong water data and support
of science in an environment of constrained or shrinking budgets; this report and the
recommendations described below are the result of the Workgroup deliberations. The Assistant
Secretary of the Interior for Water and Science asked the ACWI to provide advice and
recommendations to the Department of the Interior (DOI) and the USGS on approaches and
options that might help sustain and enhance water monitoring and related science in the face of
federal funding constraints in the coming years'. Her request reflected the increasing need for
water data and science and the likely constraints on federal resources in coming years, and
expressed an intention that USGS continue and strengthen its leadership of the nation’s water
monitoring, assessment and research despite those constraints.

Beginning in August 2012, all members and interested followers of the ACWI were invited to
participate in a series of telephone conferences to prepare recommendations for the ACWI to
consider, and the Workgroup continued meeting twice each.month with WebEx-supported
conference calls between December 2012 and December2013. USGS staff provided valuable
briefings concerning the three monitoring networks and related science programs between
November 2012 and March 2013, and the meeting notes and PowerPoint files from those
briefings are available on the ACWI website. In June 2013, the first draft reccommendations
were provided for preliminary review by USGS senior staff and Interior Department.
Workgroup participation® was strong and consistent, and represented a broad range of the diverse
stakeholder community, although several elements of the community were not able to make this
commitment of time and consideration.

There is one significant element of the Assistant Secretary’s request for which the Workgroup
has been unable to provide helpful recommendations, namely the request to identify new or
alternative funding sources. While several options were considered, they are unlikely to produce
significant or reliable révenue, and the options for generating significant revenue seem
inconsistent with the national character of these functions, their relation to federal
responsibilities, the lean budget currently available and the congressional efforts to reduce the
cost of government programs. However, it may be that the ACWI will want to dedicate further
effort in the future to this quest.

Federal Funding is Warranted by Federal Responsibilities and National Benefits. Congress
has made clear that federal responsibilities and national benefits require the enhancement or
development of a national water science program to inform water resource management in the
United States’. The Workgroup is cognizant of the specific federal responsibilities and national
benefits that warrant federal funding.

' The November 6, 2012 letter from the Assistant Secretary is posted on the ACWI website.

% A list of the individuals who dedicated a generous portion of their time and the organizations
they represent will be posted on the ACWI website.

3 Public Law 111-11, Sections 9507(a) and (b) are among the most recent indications of this
Congressional mandate.


http://acwi.gov/monitoring-challenges_wkg/Signed_ASWS_Letter_to_ACWI.pdf
http://www.acwi.gov/

Federal responsibility is based on many factors, including negotiation and compliance with
international water treaties, interstate water compacts and tribal water agreements, the
implementation, evaluation and improvement of federally funded programs.

National benefits result from USGS leadership as a federal science agency in initiatives that
transcend specific state, regional or local boundaries. These include, for example, monitoring,
modeling, and assessment required to forecast flooding; providing safe and sustainable water
supply; protecting and restoring ecosystems; understanding the sustainability of
intergovernmental water allocation agreements; investing in water infrastructure; enhancing the
value of data collected by others; and generally helping officials, leaders, and the public
understand and utilize the science associated with climate, flooding, droughts, sea level rise,
water pollution, endangered species, and ecosystems. National benefits are also derived from
open public deliberation and from the opportunities for education.and innovation created by
USGS scientists working directly with water managers to meet local, state, regional, and national
needs.

Finally, America’s water resources support hundreds of billions of dollars in commerce, provide
safe drinking water for millions of Americans, supply essential habitat for fish and wildlife,
affect public safety, and provide a variety of other important benefits, including recreation,
irrigation, power generation, and manufacturing’. Each of these benefits has national economic
implications, and USGS leadership in water science is essential in the national effort to
maximize sustainable economic development.

GUIDING PRINCIPLES

To fulfill its mission, the Workgroup identified the following set of six principles to guide
decisions affecting the USGS water program budget: The goal is to ensure that such decisions
safeguard the ability of the USGS to provide the reliable, impartial, and timely information
needed by other federal agencies, non-federal agencies, businesses, universities, and the general
public to understand and manage water resources. The Workgroup believes that these six
principles, when applied as a package, will help USGS and DOI leaders make budget decisions
that will not impair this overarching goal:

e < Water Data and Science Should Inform Decisions,

e  Water Science Should Address the Whole Water Cycle,

e Water Science Requires Continuity of Water Data,

e Reducing Uncertainty and Risk Should be Weighed Against Costs and Benefits,
e Research Should Strengthen Water Science, and

e (ollaboration Should Leverage Ideas and Resources.

* The evidence of these benefits to the Nation is described in many places, and most recently in
the Principles and Requirements for Federal Investments in Water Resources adopted by the
President’s Council on Environmental Quality in March 2013.



http://www.whitehouse.gov/sites/default/files/final_principles_and_requirements_march_2013.pdf

WATER DATA AND SCIENCE SHOULD INFORM DECISIONS: Water data is the
foundation of water science, and water science’ is the basis for sustainable water management®.
The USGS must continue to provide the timely, high quality, and unbiased water data and
science necessary for informed decision making.

America needs the USGS to lead its water science efforts. The USGS must continue providing
essential “backbone” elements of a national water data collection and delivery system and serve
as an objective science expert for other federal agencies and for interstate, state,tribal, and local
agencies with responsibility for public health and for managing water and related resources
throughout the United States.

WATER SCIENCE SHOULD ADDRESS THE WHOLE WATER CYCLE: The elements
of the water cycle’ are inextricably linked. The Nation must understand the entirety of the water
cycle, including both quantity and quality, if it is to manage, use, and protect its water resources
intelligently. The USGS must continue serving a leadershiprole in developing and supporting
the necessary science.

The national water data network must be able to clearly characterize each element of the water
cycle if the appropriate agencies are to understand the hydrologic system and manage water
sustainably. Research has repeatedly shown that these components must be considered together
for effective water resources management.« The Nation depends on the USGS to anchor the
collection and assessment of water cycle information and support the development of interpretive
and forecasting tools that depend on accurate measurements.

WATER SCIENCE REQUIRES CONTINUITY OF WATER DATA: Understanding water
resources and the threats to them requires a sustained commitment to research, data collection,
and assessment across short and long spatial and temporal scales. The USGS provides a national
perspective and expertise, without regulatory or resource management responsibilities, and
applies the consistent methods necessary to meet these demands and to lead America’s water
science community.

Understanding relationships, trends, and variations over the long term is a prerequisite for
predicting effects on water resources and providing the information that is crucial to land and
water managers. Long-term monitoring is needed to distinguish short-term variation from long-
term drivers, such as land use and climate variability. Existing long-term records provide

> The term “water science” is used in this report to refer to analysis, interpretation, research, and
application of water monitoring needed to support water management; this support is provided in
the form of maps, models and other decision support products. The term "water data" is used in
this report to refer to water data collection, management, and delivery.

® The term “water management” is used in this report to include the full spectrum of protection
and utilization activities to support all existing and future needs.

7 The USGS has included useful graphics that illustrate the water cycle in its recent progress
report to Congress concerning its National Assessment of Water Availability and Use
(Circular1384, see page 5) and in its Water Science Strategy report (Circular 1383-G, see pages
20-21).
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important information on trends of water quality and water availability that are used for future
projections. Continuing the development of these irreplaceable records will provide invaluable
information about the impacts of current and future water withdrawals and use, climate impacts,
and land use changes.

The USGS application of consistent monitoring methods across hydrogeologic and ecological
regions at various appropriate scales provides important and comparable information on quality
trends, impaired waters, water use, ecosystem impacts and management alternatives.

REDUCING UNCERTAINTY AND RISK SHOULD BE WEIGHED AGAINST COSTS
AND BENEFITS: Understanding water resources requires an understanding of the uncertainty
that is inherent in measurement, analysis, and assessment. The USGS should invest resources to
reduce uncertainty where risks are high and the cost of reducing that uncertainty is reasonable.
The goal is to balance the desired level of confidence in understanding water resource
management and protection options with the cost to attain it. For example, with the added
uncertainty created by cutting back on the frequency of monitoring flow-in a stream, comes
added risk from estimating flood or low flows incorrectly. A constrained budget environment
might lead to reducing the effort invested in updating the rating curves for certain streamgages,
but the resulting uncertainty in the estimation of flows at ungaged sites, the validation of remote
sensing data and other applications should be clearly understood first.. At this point, the current
network of monitoring sites is insufficient relative to-the national and regional needs; quality
assurance should not be compromised due to our heavy reliance upon estimating conditions
where we are not able to measure them. The challenge is to avoid cost-cutting where the
increased uncertainty in understanding stream flow is likely to have large consequences in
designing and operating measures to reduce flooding, provide water supply, or protect water
quality. In turn, extra spending to keep uncertainty low where the risk to investments in people
and ecosystems would also be low makes little sense in a shrinking budget.

RESEARCH SHOULD STRENGTHEN WATER SCIENCE: Research defines, develops,
and refreshes the understanding of water resources and the programs designed to manage these
resources. Research conducted by the USGS provides an essential feedback mechanism to help
optimize data collection and science.

Research that supports the national scientific mission, including applied research that directly
supports the operational parts of USGS water science, has the greatest long term benefit. In the
short term, the greatest emphasis should be placed on research with the strongest relation to the
most immediate water management challenges, provided the interruption of promising in-
progress basic research can be minimized.

COLLABORATION SHOULD LEVERAGE IDEAS AND RESOURCES: Collaboration
builds partnerships and enhances opportunities for collecting data and understanding water
science, draws attention and resources to immediate management challenges, builds support for
water management activities, and leverages private, local, state and federal dollars, ideas,
experience, and capabilities.




Collaboration is needed to support integrated science in concert with partners in other
disciplines, mission areas, and agencies. Collaboration is a natural outcome of the goal of being
responsive to a wide range of decision-makers. Important science activities in which integration
occurs are ecology, energy, public health, and natural hazards.

RECOMMENDATIONS

The USGS reputation for delivering solid, unbiased information and science is. its greatest asset.
This reputation for reliability is grounded in decades of high quality performance. In considering
ways to address the challenges of monitoring in a shrinking budget environment, every caution
should be taken to avoid actions that put this reputation, or the record of performance that
underlies it, at risk. Within these constraints, the Workgroup has identified recommendations
that may be useful, if the current shrinking budget concerns make this necessary, while
preserving the USGS capability to carry out its vital mission. - These recommendations, like the
guiding principles identified above, are not necessarily listed in order. of priority.

1) Sustain the national monitoring network for surface water, groundwater and water quality
and extend coverage to address any significant gaps in the network which interfere with the
fulfillment of federal responsibilities or the maintenance of national benefits. This includes
capturing efficiencies already planned in.national monitoring network operations, which can
be achieved in line with the guiding principles-identified above.

To the extent that USGS operation of high priority monitoring sites becomes threatened as
the result of funding decisions by other federal agencies, USGS should sustain those
operations through collaboration with other reliable partnerships or at its expense. USGS
should continue identifying those high priority monitoring sites in collaboration with other
agencies and stakeholders.

2) Sustain funding to continue cost-shared investigations, studies and research, to the
extent that identified, national or regional needs will be served. Defer less critical grants,
interpretive investigations, analytical studies and research (new projects first, but
ongoing efforts if necessary; including any monitoring that is needed primarily for these
projects), to the extent necessary to sustain the USGS monitoring network and in a manner
that will minimize both immediate and long-term adverse consequences for water resource
management decisions. The USGS Senior Staff are best positioned to evaluate which grants,
studies, analyses and research can be deferred with the least adverse impact to water
management decisions.

3) Continue providing incentives for projects and programs that build partnerships and
leverage additional resources for water data and science. A flexible approach should be
designed to support these partnerships and, where possible, to increase the funding support
from partners that directly benefit from USGS activities.



4) USGS should characterize “uncertainty” in scientific terms that data users and decision
makers understand®, including uncertainty associated with water monitoring; modeled
estimates for watershed and aquifer conditions at monitored and unmonitored sites; and other
interpretative and forecasting applications. USGS should continue to explore cost savings in
sustaining national and long-term monitoring networks, while maintaining its rigor and
consistent methodology because such standards are required to address multiple needs of a
myriad of stakeholders and users. USGS should better educate its stakeholders about the
value of high quality data and trade-offs in reducing current standards for monitoring and
analysis.

5) The USGS Water Science Centers (WSCs) should convene regular meetings with the other
federal and state agencies responsible for water monitoring and prepare reports to the
Associate Director for Water regarding the distribution of monitoring responsibilities, what
the shared priorities are, and where there are significant opportunities to increase efficiency
and reliability in case of further budget cuts.

6) Anticipate and support an increased role for other agencies, universities, businesses,
monitoring councils, efc., who demonstrate the opportunity and capability to collect, manage
and contribute useful data to the National Water Information System (NWIS). As an initial
step, USGS should evaluate the situations in which other agencies have taken responsibility
for significant elements of nationally-relevant monitoring and summarize the experience; the
analysis should identify the circumstances that lead to successful collaboration. USGS is a
leader in setting standards and providing training for data collection and management. The
water data available nationwide will be greatly enhanced if their standards are more
frequently discussed and compared with the practices of other experts.

7) Evaluate the current distribution of funding to the National Streamflow Information
Program (NSIP) over the entire streamgage network, in lieu of a fully funded NSIP, and
redistribute funds to maximize stability of the streamgage network and ultimately provide the
“backbone” network central to the NSIP objective. To the greatest extent possible, partially
funded gages should be minimized in favor of fully funded NSIP gages. Prioritization of
those gages to be fully NSIP funded should be completed by USGS and consistent with the 5
criteria set forth to establish an NSIP gage. In prioritizing an eligible gage, consideration
should be given to the number of criteria the gage meets as well as the population the gage
serves.

8) Distribute funding of the National Ground Water Monitoring Network (NGWMN) to
maximize its stability toward providing the quantity and quality monitoring capability that is
central to the framework design’. Until full funding can be achieved, partial funding should
be allocated by the management organization described in that framework design, which is

® This correlates with the 2012-2022 Strategic Directions for USGS Water Science OFR-1066
(see Strategic Action 8 on page 21 and Strategic Action 16 on page 29, for example)

? The framework design was developed by the ACWI Subcommittee on Ground Water and is
available at A National Framework for Ground-Water Monitoring in the United States, and the
management function is described in pages 49-53



http://pubs.er.usgs.gov/publication/ofr20121066
http://acwi.gov/sogw/ngwmn_framework_report_july2013.pdf

founded on key network design principles of stakeholder involvement and partnering of the
USGS with data-owners/providers.

9) Encourage the USGS Water Science Centers (“WSCs”) to collaborate on monitoring site
maintenance responsibilities (among the WSCs and with other agencies) to reduce travel
and maintenance expenses.

10) Extend the water data portal capabilities that have been developed for groundwater and
water quality data to include surface water data (stage and flow), although-it requires new or
reallocated funding. USGS should foster and facilitate a flexible approach that stems from
proven application by all data providers of industry-accepted standards for data collection
and data management. The design of the National Groundwater Monitoring Network serves
as a useful example.

11) Maintain a clear design strategy for each of the three monitoring networks, along with a
statement explaining how they support each other. Include network maps and
implementation progress assessment in an annual update. Without a clear, strategic design, it
appears that USGS operates disparate networks based on various plans and authorities, and it
is more difficult to assure that USGS is making the most strategic investment of the available
resources.

12) Since recommendations 1-11 suggesta reduction in support for research and development,
it will be especially important for ACWI and USGS, in consultation with stakeholders, to
recognize that reducing these functions too much or for too long will be detrimental to the
future of water science, water management and to the USGS mission. One way to
accomplish this would be to establish a new ACWI Subcommittee for Research,
Development and Innovation (SRDI) to identify and propose innovations that can reduce
costs and improve data quality for water and watershed monitoring by Federal and non-
Federal agencies through the following: (1) use of new technologies, (2) enhancement in
monitoring processes, and (3) increasing efficiencies. Although the SDRI organization and
function may require new or reallocated funding in the near-term, it should evaluate
innovation opportunities in the context of technical, economic, and environmental benefits.
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Water Docket

Environmental Protection Agency
Mail Code 2822T

1200 Pennsylvania Avenue, NW
Washington, DC 20460

RE: EPA-HQ-OW-2011-0409
To Whom It May Concern:

On behalf of the Western States Water Council, representing the governors of 18 western states, we
are writing to provide our comments on the Environmental Protection Agency (EPA) and U.S. Army Corps
of Engineers’ Draft Guidance on Identifying Waters Protected by the Clean Water Act. Before commenting
on the guidance, we wish to express our preference for EPA and the Corps promulgating a clarifying rule, as
opposed to legally unenforceable guidance.

We understand that the intent of the draft guidance is to provide clearer, more predictable guidelines
for determining which water bodies are subject to Clean Water Act (CWA) jurisdiction, consistent with the
U.S. Supreme Court’s Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers
(SWANCC) 'and Rapanos v. United States (Rapanos)2 decisions. It is also our understanding that EPA and
the Corps intend to undertake rulemaking after the guidance is final to provide further clarification regarding
the extent of CWA jurisdiction. Indeed, Justice Kennedy’s opinion in the Rapanos decision would appear to
invite promulgation of a rule.

The guidance provides no clear and concise limits to federal jurisdiction. Further, it could actually
lead to an expansion of claims of jurisdiction beyond the limitations delineated in SWANCC and Rapanos,
and if promulgated as regulations, once applied, would likely lead to further litigation.

A. State Water Resources Allocation and Water Rights Administration

Section 101(g) of the CWA expressly states: “It is the policy of Congress that the authority of each
State to allocate quantities of water within its jurisdiction shall not be superseded, abrogated or otherwise
impaired by this Act. It is the further policy of Congress that nothing in this Act shall be construed to
supersede or abrogate rights to quantities of water which have been established by any State. Federal
agencies shall co-operate with State and local agencies to develop comprehensive solutions to prevent,
reduce and eliminate pollution in concert with programs for managing water resources.”

Section 101(b) of the CWA further states: “It is the policy of Congress to “recognize, preserve, and
protect the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution . . . .”

1531 U.S. 159 (2001).
%547 U.S. 715 (2006).



The guidance and any subsequent regulations regarding the extent of CWA jurisdiction should
reference Sections 101(b) and 101(g), and should not infringe upon the states’ primary authority to allocate
water and administer water rights within their borders and protect water quality.

B. The Watershed Approach to Jurisdiction

The draft guidance sets forth a “watershed” approach for satisfying Justice Kennedy’s “significant
nexus” test in which CWA jurisdiction is determined by reference to the nexus between the watershed and
the closest traditional navigable water, not the nexus between the particular wetland or tributary in question
and the navigable waters. Under this approach, virtually any tributary or wetland, or “other waters,” no
matter how far removed, no matter how small or insignificant, could become jurisdictional if aggregated
with all other tributaries and wetlands or other waters within a watershed. Such an outcome raises questions
as to whether a watershed approach is consistent with SWANCC and Rapanos, which hold that the CWA’s
jurisdiction is not without limits.?

Questions also remain as to whether the EPA and the Corps can use guidance to promulgate a
“watershed” approach instead of a “case-by-case” determination. In particular, Justice Kennedy stated in his
concurring opinion in Rapanos that “absent more specific regulations,” a “case-by-case” analysis is needed
to determine jurisdiction for wetlands based upon adjacency to navigable tributaries.* Kennedy further
stated that such a showing is necessary to avoid “unnecessary application” of the CWA given the “potential
overbreadth” of the federal regulations at issue in Rapanos.5 The draft guidance, while not a regulation,
needs further clarification to ensure that it complies with this requirement.

With respect to CWA jurisdictional determinations for tributaries, the draft guidance states that a
significant nexus is presumed to be established if it can be shown that the tributary: (1) contains a bed, bank,
and ordinary high water mark; and (2) drains, or is part of a network of tributaries that drain, into a
downstream navigable water or interstate water. However, the draft guidance does not address how much
water a tributary is required to drain in order to meet this test, leaving open the possibility that an ephemeral
or other stream with a de minimis volume of flowing water is enough to constitute a jurisdictional tributary.
This could create uncertainty and lead to further confusion about the types of waters subject to CWA
jurisdiction, particularly in the arid West where there are a variety of waters with minimal flows.

In light of the above, the Council urges EPA and the Corps to ensure that the guidance and any
related regulations comply with SWANCC and Rapanos, while also providing clear and recognizable limits
on CWA jurisdiction. In carrying out these tasks, EPA and the Corps should also ensure that the guidance
does not displace nor circumvent the regulatory and legislative processes.

C. Groundwater

Page 16 of the draft guidance states that a wetland can be deemed to be “adjacent,” and therefore
jurisdictional, if there is an unbroken “surface or shallow sub-surface hydrologic connection between the
wetland and the jurisdictional waters.” Although the draft guidance does not use the term “groundwater,”
nor define the term “shallow sub-surface hydrologic connection,” it could be interpreted as referring to

3 See Rapanos, 547 U.S. at 739 (stating, “The Corps’ expansive interpretation of the ‘waters of the United States’
is thus not ‘based on a permissible construction of the statute.””); Id at 778 — 79 (J. Kennedy concurring) (stating
that the deference owed to regulations at issue in Rapanos does not extend so far as to apply CWA jurisdiction
“...whenever wetlands lie alongside a ditch or drain, however remote and insubstantial, that eventually may flow
into traditional navigable waters.”). Id. at 778-79 (Kennedy concurring)
4

Id. at 782.

7



groundwater, tributary or alluvial groundwater, water stored in the bed and banks of streams, or even soil
moisture, again expanding the jurisdictional reach without legal basis or limit, resulting in greater
uncertainty and likely litigation.

Groundwater is not subject to the CWA and states are solely responsible for protecting, allocating
and administering water rights pertaining to this resource. Accordingly, administrative and judicial
interpretations of the CWA have consistently treated groundwater separately from “waters of the United
States.” The guidance and any related regulations regarding the extent of CWA jurisdiction should make
clear that such jurisdiction does not extend to groundwater, and that groundwater allocation and water rights
administration fall under the exclusive purview of the states.

D. States as Co-Regulators

The states, EPA, and the Corps have made progress in working together to carry out the CWA’s
goal of controlling water pollution. The EPA and Corps should continue to view states as co-regulators and
should ensure that state water managers have a robust and meaningful voice in the development of any
guidance and/or regulations regarding CWA jurisdiction, particularly in the early stages of development
before irreversible momentum precludes effective state participation.

E. Conclusion

In sum, the guidance and/or regulations that EPA and the Corps may promulgate regarding CWA
jurisdiction should: (1) provide clear and concise limits to federal jurisdiction; (2) not infringe upon the
states’ primary authority to allocate water and administer water rights within their borders; (3) be consistent
with SWANCC and Rapanos, while also providing clear and recognizable limits on the extent of CWA
jurisdiction; (4) make clear that CWA jurisdiction does not extend to groundwater and that groundwater
allocation and water rights administration fall under the exclusive purview of the states; and (5) be
developed with robust and meaningful state participation.

We very much appreciate the opportunity to comment on the draft guidance, and look forward to
continuing our work with EPA and the Corps to address water quality in the West. Thank you again for
considering the Council’s views on this matter.

Sincerely,
i St

Weir Labatt, 111
Chair, Western States Water Council

F:\POSITION\2011\-#330.5_CWA Jurisdiction Guidance Comments_7-28-11.doc
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RESOLUTION
of the
WESTERN STATES WATER COUNCIL
REGARDING PREEMPTION OF STATE LAW IN FEDERAL LEGISLATION

Bend, Oregon
July 29,2011

WHEREAS, the future growth, prosperity and economic and environmental health of the
West and the Nation depend upon the availability of adequate quantities of water for myriad uses;
and

WHEREAS, Western states have primary authority and responsibility for the appropriation,
allocation, development, conservation and protection of water resources, both groundwater and
surface water, including protection of water quality, instreamflows and aquatic species; and

WHEREAS, the Congress has historically deferred to state law as embodied in Section 8 of
the Reclamation Act, Section 10 of the Federal Power Act, Section 101(g) and 101(b) of the Clean
Water Act, and myriad other statutes; and

WHEREAS, any weakening of the deference to state water and related laws is inconsistent
with over a century of cooperative federalism and a threat to water rights and water rights
administration in all western states; and

WHEREAS, federal deference to state water law is based on sound principles for the
protection of private property rights and the collective public interest in managing our water
resources and the environment; and

WHEREAS, states are primarily responsible and accountable for their own water
development, management and protection challenges, and are in the best position to identify,
evaluate and prioritize their needs and plan and implement strategies to meet those needs; and

WHEREAS, any legislation related to any federal water policy, water plan or planning
process must recognize, defer to and support State, tribal and local government water laws,
agreements, and management processes; and

WHEREAS, the federal government should explicitly recognize and provide support for
ongoing watershed and state water management efforts both in and between the states, tribes and
local entities, closely consult with the states and provide appropriate technical and financial
assistance; and

WHEREAS, the federal government should avoid strategies that increase unilateral
mandates on state, tribal and local governments; and

WHEREAS, from time to time federal legislation and regulatory actions have been proposed
that are not consistent with sound federalist principles and primary state water related laws,
authorities and responsibilities; and

WHEREAS, legislation preempting or discharging requirements for compliance with state
law is not consistent with a balanced federalism approach;
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NOW, THEREFORE, BE IT RESOLVED, that nothing in any act of Congress should be
construed as affecting or intending to affect or in any way to interfere with the laws of the respective
States relating to: (a) water or watershed management; (b) the control, appropriation, use, or
distribution of water used in irrigation, municipal, environmental, or any other purposes, or any
vested right acquired therein; or (c) intending to affect or in any way to interfere with any interstate
compact, decree or negotiated water rights agreement.

BE IT FURTHER RESOLVED, that the Administration and Congress should strive to
ensure federal laws, policies, rules and regulations are consistent with the principles set forth
herein.

F\POS TION\2011\Bend, OR\-#331 Resolution re Preemption of Sate Law in Federal Legidation 2011July 29.doc
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Testimony of

Anthony Willardson, Executive Director
Western States Water Counadl

before the

House Committee on Natura Resources
Subcommittee on Water and Power

Legislative Hearing on H.R. 1837
The San Joaquin Valley Water Reliability Act

June 13, 2011
Introduction

M. Chairman and members of the subcommittee, my nameis Tony Willardson and | am
the Executive Director of the Western Sates Water Council (WSWC). Our members are
gppointed by the Governors of eighteen western staes. We are anonpartisan government entity
serving as an advisory body on waer policy issues, and are very closely affiliated with the
Western Governors’ Association (WGA). We gppreciate the opportunity totestify.

SnceH.R. 1847 was only recently introduced, the Council has not had an opportunity to
adopt agecific position onthe legislation. However, | will address general principles related to
federa-staterdations that are useful in evauating specific legslation — including H.R. 1837 -
and other actions addressing the serious water-re ated cha lenges facingthe West and the Nation.
Duringthe Council’s regular meetings next month, we will have an opportunity to more fully
consider H.R. 1837 and will share any further comments theregfter.

My tegimony today is based goecificaly on aJuly 2010 Council policy position entitled,
“A Shared Vision for Water Planning and Policy,” as wdl as a June 2006 WGA Water Report
entitled, Water Needs and Strategies for a Sustainabl e Future, the 2008 WGA “ Next Seps’
Water Report, and ongoing policy discussions. Our 2010 position and the WGA Water Reports
include anumber of policy statements and recommendations rel ated to federa programs and
projects under this Subcommittee' s jurisdiction, and which we would hope would be car efully
considered as you evauate H.R. 1837.

With regard to provisions related to preemption of stae law, thelast paragraph of the
Council’s position related to A Shared Vision for Water Planning and Policy, states: “...Nothing
inany act of Congress should be construed as affecting or intendingto affect or in any way to
interferewith the laws of the regpective States rlaingto: (a) water or wetershed planning; (b)
the control, appropriation, use, or distribution of water used in irrigation or for municipa or any
other purposes, or any vesed right acquired therein; or (C) intendingto affect or in any way to
interferewith any intersate compact, decree or negotiated water rights agreement.”
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This language was intentionaly patterned after Section 8 of the Reclamation Act of 1902
(and similar Congressiond directives). Any weakeningof the deferenceto state water law as
now expressed in Section 8 is of concern to the Council — including Section 202 of H.R. 1837.
Provisions of this nature are inconsistent with thepolicy of cooperative federaism that has
quided Reclamation Law for over a century, and are athreat to water right and water right
administration in al the Western States.

Recognizingthat the “future growth and prosperity of the western sates depend uponthe
avalability of adequate quantities of water of suitable quality,” western governors created the
Council in 1965 to address the need for an accurate and unbiased gppraisa of present and future
[water] requirements...and the most equitable means of providingfor...such requirements....”
On awest-wideregonal leve, the governors charged the Council “...to accomplish effective
cooperation amongwestern states in planning for programs | eadingto integrated development by
state, federal and other agencies of their water resources.” Sinceits creation, the Council has
served as aunified voice on behalf of western governors on water policy issues.

Over theyears, the Council has continua ly sought to develop aregonal consensus on
westwide water policy and planning issues, including many federd initiatives and legslation.
The Council strives to collectively protect western gates' interests in waer, while a the same
time servingto coordinate and facilitate efforts to improve western waer management. With
respect to the latter, the Council and € even federd agencies have signed a Decl aration of
Cooperation creatingwhat we cal | our Western Federal Agency Support Team (WestFAST), to
incresse coll aboration on water issues of mutua concern.

The Council has long recognized the importance of planning and policy in pratectingand
wisdly managing our water resources for the benefit of our present and future generations,
including our environment. Thewater development, management and protection challengesin
the Sacramento-San Joaquin Bay -Ddta Sy stem are not uniqueto Cdifornia, but are reflected
across the West and the Nation. Smilarly, any solution to Cdifornia s water and environmenta
needs (and compliance with state and federad mandates) affects therest of the Wes to agreater
or lesser extent. Perhapsthisis bed illustrated by Cdifornia’ s physica dependence not only on
thewaters of northern and centra Cdifornia, but aso the Colorado River Basin, shared by six
other basin states.

In recent years there has been a growing debate over nationad water policy and the need
to elevate water issues as anationd priority. The Council has been and continues to be actively
involved in those policy discussions.

The Saes are primarily responsible for alocating and administering rights to the use of
water for myriad uses; and arein the best position to identify, evauate and prioritize their needs.
Sates and their political subdivisions share primary responsibility for planning and managing
our Nation's water resources, both surface and ground water, both quantity and quality .
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2006/2008 Western Governors' Association Water Reports

The WGA’s 2006 Water Report declared: “ States havethe primary responsibility for
water dlocation and management. They have jurisdiction to sanction both new appropriations
and transfers of existinguses. They aso havethe primary regponsibility for integratingwater
guantity allocation and water qual ity pratection. Asaresult, gates canplay acritica role
reatingto growth in the West where water is a scarce resource and competing demands vie for
rightstoitsuse” (p.4)

The WGA’s 2008 Next Steps Report reiterated: “ States have thepivotd rolein water
planning, as well as alocating and protecting the resources. But in the West, where the federd
government is asubstantia landowner and has asignificant regulatory presence, the federd role
is aso critical. Cooperation amongthe states and the federa government continues to be vitd.
To support the gate leadership role, the federd government should help by providing arational
federd regulatory framework, together with technical and appropriate financia assistance....
Developing optima solutions to the chalenges...will require an integrated approach and greater
partnerships among state, local and federal agencies. This gpproach should consider al needs
together, develop effective solutions which are complementary rather than conflicting, and
provide direction for selecting the most appropriate...solutions. (p. )

2011 WSWC Shared Water Vision Palicy Position

Thefollowing WSWC recommendations are presented as aguide for evaluating actions
related to federd-staereations and water resources, includingH.R. 1837.

e Any vision for any water policy, waer plan or planning process must recognize, defer to
and support State, triba and loca government water plans and planning processes.

e Federd legslation should explicitly recognize and provide support for ongoing watershed
efforts in and between the staes, tribes and loca entities and closely consult withthe
states intheimplementation of any new federal program(s).

e Any federd legslation should avoid strateges that increase mandates on state, triba and
loca governments.

e Comprehensive plans developed under state or triba leadership with federal assistance
should: (a) reduceinefficiencies caused by project-gpecific responses to conpeting
demands; (b) reduce contradictory actions by multiple state, local and federa agencies;
and (c) minimize hastily conceived reactions to the latest red or percelved crisis.

e Federd agencies should use state water plans: (a) to help determinewater policy and
planning priorities that best dign federa agency support to ates; (b) to inform decision
making regarding regiona water issues; and (c) to coordinate investment in water
infrastructure.
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e Nothingin any act of Congress should be construed as affecting or intending to affect or
inany way to interferewiththe laws of the respective Sates relaingto: (a) water or
watershed planning; (b) the control, appropriation, use, or distribution of water used in
irrigation or for municipal or any other purposes, or any vested right acquired therein; or
(o) intendingto affect or in any way to interfere with any interstae compact, decree or
negotiated water rights agreement.

Water, the Economy and Environmenta Policy

Clean, reliable water supplies are essential for communities throughout the West and the
Nation to maintain or improvether citizens' qudity of life. Srongstate and nationa economies
require sufficient supplies of good quaity waer, which in turn depend on protection of water
supply sources and the environment and adequate infrastructure for water and wastewater.
Investments in water infrastrucure aso provide jobs and afoundation for long-term economic
growth in communities throughout the West.

A clean and saf e environment and vibrant economy will best be achieved when
government actions are focused on outcomes, not programs, and when innovative gpproaches to
achieving desired outcomes are rewarded. Federal, state and local policies should encourage
"outside the box" thinkingin the development of strategies to achieve desired outcomes. Solving
problems rather than just complyingwith programs should be revarded. Governments should
reward innovation and take responsibility for achieving environmenta goads.

Successful environmentd policy implementation is best accomplished through bal anced,
open and inclusive gpproaches a the ground level, whereinterested stakeholders work together
to formulate critica issue statements and develop locally based solutions to those issues.
Collaborative approaches often result in greater satisfaction with outcomes and broader public
support, and they can increase the chances of involved parties staying committed over timeto the
solution and its implementation.

To better identify and understand opportunities for win-win solutions, an assessment of
the costs and benefits of different options should be made looking at life-cy cle costs and
economi c externdities. These assessments can illustrate the relaive advantages of various
methods of achieving common public goas. However, not dl ben€fits and costs can be easily
quantified or translated into dollars. There may be other non-economic factors such as equity
within and across generations that should also be fully considered and integrated into every
assessment of options. The assessment of gptions should consider dl of the socid, legal,
economic and politica factors while ensuringthat neither quantitative nor quditative factors
dominate.

Conclusion

In conclusion, again as declared by western governors in 1965, the “ future growth and
progperity of thewedern staes depend uponthe availability,” and they could have added
riability, “ of adequate quantities of water of suitable quality.” We must address this redity in
the context of balancing current economic and environmenta needs and demands — recognizing
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theimportance of intergovernmenta partnerships, repecting our diverse responsibilities and
roles, and maintainingthe historic deferenceto state water law embodied in Section 8 of the

Reclamation Act. Legslation preemptingor discharging requirements for compliance with state
law is not consistent withthis balanced approach.

Thank you for the goportunity totetify.
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RESOLUTION
of the
WESTERN STATES WATER COUNCIL
supporting
FEDERAL RESEARCH AND DEVELOPMENT OF UPDATED HYDROCLIMATE
GUIDANCEFOR EXTREMEMETEOROLOGICAL EVENTS

Bend, Oregon
July 29, 2011

WHEREAS, Wedem gaeshaverecently been experiencing near-record flooding, droughts, or
wil dfires tha threaen public safey, tax aging water infragrudure, and/or have significant economic
consequences, and

WHEREAS, beforethefirg half of 2011 was over, theyear had already s& recordsfor extrane
weather evatts, with the naion having experienced eight $1 billion-plus disasters, accordingto the
National Oceanic and Atmospheric Adminigraion (NOAA); and

WHEREAS, extreme weather evats have grown more frequent in the U.S since 1980,
accordingto NOAA; and

WHEREAS, thetoptwelve warmest years on record globally all have occurred snce 1997, and
we must managefor frequency, extent, and/or severity of floods, coadal inundation, and droughts, and

WHEREAS, someof NOAA’s probable maximum precipitation edimates used by water
agenciesfor dam safey analyseshave not been upda ed sincethe 1960s and thefederal Guidelinesfor
Determining Flood Flow Frequency Analysis (published as Bulletin 17B) have not been revised since
1981, and neither of these guidance documentsaddress hydroclima e non-gtationarity; and

WHEREAS, flood frequency analyses are used by public agenciesa all levelsof government
to design and manage flood control and sormwater infragrucure, with Bulletin 17B ill representing a
default standard of engineeringpradice; and

W HEREAS, federal funding for hydrology research has waned sincethe 1970s-1980s, and
aternaive statistical methodologies for flood frequency analyses or deterministic analytical procedures
are not being supported andtranstioned to common engineering practice; and

WHEREAS, the Federal Emergency Managament Agency has adopted a process for local
communitiesto explicitly incorporate” fuure conditions hydrology” in the naional flood insurance
program’ s flood hazards mapping; and

WHEREAS, afederal agency committee composed of the U.S Army Corpsof Engineers, U.S
Bureau of Reclamation, NOAA, U.S Geologica Survey, and U.S Environmenttal Protection Agency
held a 2010 national scienceworkshop on nontgtaionaity, hydrologic frequency anayss, and water
managemet, to identify information gapsandthe saeof the sciencefor handing hydroclimae
uncertainty; and

W HEREAS, the Council co-gponsored a2011 workshop on hydroclimaenon-gaionarity and
extreme events, to identify actionstha could be taken a planningto operaional time scalesto improve
readiness for extremeevents, and
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WHEREAS, thefederal and the Council workshops identified multiple gpproachestha could
be employed & the planningtime scale including ensembles of global circulaion models, paleoclimate
analyses, and alternativetechniques for flood frequency analyss; and

WHEREAS, advances in weather forecading research, such astha of NOAA’'s
Hydrometeorological tegbed program on Wed Coag amogpheric rivers, demondraethepotential for
improving extreme event forecaging & the operaional timescale; and

WHEREAS, the2006 Wegem Govermnors Associaion (WGA) report on Water Needsand
Strategies for a Sudainable Future andthe follow-up 2008 WGA Next Steps report identify addressing
climae change impads as apriority for moving forward, and make specific recommendationsfor
actionsthat thefederal government and the gaes should taketo support adaptation, including detailing
research and planning needs.

WHEREAS, WGA and NOAA signed a memorandum of underdandingon June 30, 2011,
regarding stae adaptationto climaevariability and changetha focuses on climate extremes, vaiahility
and futuretrends asthey relaeto disaster risk reduction and improved science for coaga and marine
resource management; and

WHEREAS, the Draft Vison and Sraegic Framework for a Climae Servicein NOAA
includes changes in extremes of weather and clima e as one of the four key socigal challengestha will
initially be afocus of theclimae savice

NOW, THEREFORE, BEIT RESOLVED, tha thefederal government should updateand
revise its guidance documents for hydrologic daa and methodologies — amongthem precipitaion-
frequency egimaes, flood frequency analyses, and probable maximum precipitation —to include
subsequently observed data and new analytical gpproaches; and

BEIT FURTHER RESOLVED, tha the Wedern SaesWater Council supports development
of an improvedobserving sygem for Western extreme precipitaion events, to aid in monitoring,
prediction, and climaetrend analyss associaed with extreme weather events, and

BEIT FURTHER RESOLVED, tha theWedemn SaesWater Council urgesthe federal
government to support andplace apriority on research relaedto extreme events, including research on
better undergandingof hydroclima e processes, paleoflood analysis, design of monitoring and change
detection networks, and probahilistic oulooksof climae extremes.

BEIT FURTHER RESOLVED, tha theWegdem SaesWater Council will work with NOAA

in supporting effortson climaeextremes, variability, and fuuretrends as called for inthe WGA-NOAA
memorandum of underganding.

F\POS TION\2011\Bend, OR\-#332 W SW C Position on Extreme Metorological Events 2011July 29.dcc
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Revised and Readopted
(formerly Position No. 304 — 7/11/08)

RESOLUTION
of the
WESTERN STATES WATER COUNCIL
regarding the
THERECLAMATION FUND
Bend, Oregon
July 29, 2011

WHEREAS, in the West, water isindeed our “life blood” - avital and scarce resource the
availability of which hasand continuesto circumscribe growth, development and our economic well
being and environmental quality of life - the wise conservation and management of which iscritical
to maintaining human life, health, welfare, property and environmental and natural resources; and

WHEREAS, recognizing the critical importance of water in the development of the Wes,
the Congress passed the Reclamation Act on June 17, 1902 and provided monies“ reserved, set asde,
and appropriated as a specia fundin the T reasury to be known asthe ‘reclamation fund,” to be used
in the examination and survey for and the congtruction and maintenance of irrigation worksfor the
sorage, diversion, and development of water for the reclamation of arid and semiarid land...” in
seventeen western states, to be continually invested and reinvested; and

WHEREAS, then Presdent Theodore Roosevelt stated, “ T he work of the Reclamation
Service in developing the larger opportunities of the western half of our country for irrigation is
more important than aimost any other movement. The constant purpose of the Government in
connection with the Reclamation Service hasbeen to use the water resources of the public lands for
the ultimate greatest good of the greatest number; in other words, to put upon the land permanent
homemakers, to use and develop it for themselvesand for their children and children’ s children...;”!
and

WHEREAS, the Secretary of the Interior was authorized and directed to “ locate and
congtruct” water resource projectsto help people settle and prosper in thisarid region, leading to the
egtablishment of the Reclamation Service — today’ s U.S Bureau of Reclamation; and

WHEREAS, western sates and the Bureau of Reclamation have worked in collaboration to
meet the water-related needs of the citizens of the Wedt, and protect the interests of all Americans,
recognizing changing public values and the need to put scarce water resourcesto beneficial use for the
“ultimate greatest good of the greatest number;” and

WHEREAS, the Bureau of Reclamation has built facilitiesthat include 348 reservoirswith
the capacity to store 245 million acre-feet of water, irrigating approximately 10 million acres of
farmland that produce 60 percent of the nation’svegetablesand 25 percent of itsfruitsand nuts, as
well as providing water to about 31 million people for municipal and industrial uses, while generating
more than 40 hillion kilowatt hours of energy each year from 58 hydroelectric power plants, enough
to serve 3.5 million home, and further providing flood control, recreation, and fish and wildife
benefits, and

lgate of the Union Address, 1907



Postion No. 333
Revised and Readopted
(formerly Position No. 304 — 7/11/08)

WHEREAS, project sponsors have and continue to repay the cost of these facilities, which
also produce power receiptsthat annually return about $600 million to the United Sates T reasury,
prevent some $500 million in damages due to floods each year, and generate hillions of dollarsin
economic returnsfrom agricultural production; and

WHEREAS, the water and power resources developed under and flood control provided by
the Reclamation Act over the last century supported the development and continue to be critical to
the maintenance of numerous and diverse rural communities acrossthe West and the major
metropolitan areas of Albuquerque, Amarillo, Boise, Denver, El Paso, Las Vegas, Los Angeles,

L ubbock, Phoenix, Portland, Reno, Sacramento, Salt Lake City, Seattle, Tucson and numerous other
smaller cities, and

WHEREAS, western Sates are committed to continuingto work cooperatively with the
Department of Interior and Bureau of Reclamation to meet our present water needsin the West and
those of future generations, within the framework of state water law, as envisoned by President
Roosevelt and the Congressin 1902; and

W HEREAS, according to the Administration’s FY 2009-2011 requests actual and estimated
appropriations from the Reclamation Fund are $981 million for FY 2007, $1.05 hillion for FY 2008,
$870 million for FY 2009, $974 million for FY 2010, $950 million for FY 2011 and $906 million
for FY2012 -- compared to actual and estimated receipts of $1.85 hillion, $2.09 hillion, $2.49
billion, $1.729 hillion, $1.794 hillion and $2.013 hillion respectively; and

W HEREAS, the unobligated balance in the Reclamation Fund continuesto grow from an
actual balance of $5.67 hillion at the end of FY 2006, to an estimated $9.368 hillion by the end of
FY 2012; and

W HEREAS, under the Reclamation Act of 1902, the Reclamation Fund was envisoned as
the principle meansto finance federal western water and power projectswith revenuesfrom western
resources anditsreceipts are derived from water and power sales, project repayments, certain receipts
from public land sales, leases and rentalsin the 17 western states, aswell as certain oil and mineral-
related royalties —

but these receipts are only available for expenditure pursuant to annual appropriation acts, and

W HEREAS, with growing receiptsin part due to high energy prices and declining federal
expendituresfor Reclamation purposes, the unobligated figure gets larger and larger, while the money
isactually spent elsewhere for other federal purposes contrary to the Congress’ original intent.

NOW THEREFOREBEIT RESOLVED, that the Western Sates Water Council asksthe
Adminigration and the Congressto fully utilize the funds provided through the Reclamation Act and
subsequent acts for their intended purpose in the continuing conservation, development and wise use
of western resourcesto meet western water-related needs -- recognizing and continuing to defer to
the primacy of western water lawsin allocating water among uses -- and work with the Satesto meet
the challenges of the future. Such “ needs’ may include the construction of Reclamation facilities
incorporated as part of a Congressionally approved Indian water right settlement.



Postion No. 333
Revised and Readopted
(formerly Position No. 304 — 7/11/08)

BEIT FURTHER RESOLVED, that the Administration and the Congressinvegigate the
advantages of converting the Reclamation Fund from a special account to atrue revolving trust fund
with annual receiptsto be appropriated for authorized purposesin the year following their deposit
(smilar to some other federal authorities and trust accounts).
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Revised and Readopted
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RESOLUTION
of the
WESTERN STATES WATER COUNCIL
in support of the
W ATER RESOURCES RESEARCH INSTITUTES
Bend, Oregon
July 29, 2011

WHEREAS, in the Wegt, water isavital and scarce resource the availability of which hasand
continuesto circumscribe growth, development, our economic well being and environmental quality
of life; and

WHEREAS, the wise use, conservation, development and management of our water
resourcesiscritical to maintaining human life, health, safety and property; and

WHEREAS, water resourcesresearch, the disssmination and application of research results
and technology transfer are increasingly important to meeting our present and future water needs;
and

WHEREAS, the Water Resources Research Act of 1964 authorized a program that included
the esablishment of state water resourcesresearch ingitutes (WRRIS) or centersin each state to
address our water resources challenges; and

WHEREAS, today’ singitutes and centers provide a research infrastructure that usesthe
capabilities of univerditiesto greatly assist and provide important support to western state water
agenciesin long-term planning, policy development and management of the increasngly complex
challenges associated with water in the West; and

WHEREAS, these challenges are exacerbated by the uncertainty surrounding population
growth, climate, and economic and environmental water demands; and

W HEREAS, the Council and its member states continue to work with the ingtitutes/centers
and the academic community to ensure research investments are relevant to our most pressng water
problems and allow each state to solve its problems by methods most appropriate to itsown
dgtuation; and

WHEREAS, the ingtitutes/centers outreach and information transfer services and activities
are very valuable to the water communitiesin the variouswestern states, and
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WHEREAS, thisisavery worthwhile federal-state partnership that promotes collaboration,
cooperation and the conservation of limited physical, financial and personnel resources,

NOW THEREFOREBEIT RESOLVED, that the Western Sates Water Council aksthe

Adminigration and the Congressto maintain the federal authorization and financial support for the
state water resources research ingitutes program — requesting and appropriating funds as appropriate.
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